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INTRODUCTION 


Traditionally, economic policy of the United States has been di- 
rected to the promotion of competition in free markets. Congress 
repeatedly has declared its reliance on a private competitive economic 
system as the primary method by which essential energies are released 
for increased industrial productivity and technological development. 
Further, Americans generally recognize that their political and social 
freedoms under representative government in large part are depend- 
ent upon opportunity for market access and market rivalries in a pri- 
vate-enterprise economy. The platforms of both political parties in 
recent years have proclaimed the necessity of assuring economic op- 
portunity and limiting economic power which is incompatible with 
maintenance of competitive conditions. 

Despite nearly universal agreement as to the values derived from 
a competitively organized economy, in a growing number of important 
industries Congress has restricted the role of private enterprise and 
substituted, in varying degrees, Government controls. The Attorney 
General’s National Committee To Study the Antitrust Laws, in its 
report of March 31, 1955, recognized that the competition it endorsed 
could be impaired by Government regulation, and restively noted an 
“apparent trend toward such Government control.” The Attorney 
General’s Committee warned : 


We call attention to the fact that such regulation tends to 
beget further regulation. For if one industry is regulated, 
then it may be urged that its competitors should, in fairness, 
also be regulated. Apart from the need for regulation in any 
particular industry, we urge that moves toward regulation be 
taken only with full recognition of the effects of such excep- 


tions to the policy favoring competition which, as a general 
rule, we endorse.* 


The legislative histories of the early Federal reglulatory statutes 
show they were enacted in response to abuses of economic power by 
private operators in industries with natural monopoly characteristics. 
The Interstate Commerce Act of 1887, the first and most outstanding 
example, resulted from congressional investigations which demon- 
strated pervasive abuses of private economic power in the railroad- 
transportation industry. In some railroad operations, it was recog- 
nized that competition, in the sense of numerous rival offers of the 
same service, was wastefully duplicatory and that physical factors 
sharply limited the number of possible operators. Faced with this 


=e of the Attorney General’s National Committee To Study the Antitrust Laws, 
p. 269. 
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situation, an effort was made to create, under law, an expert body to 
require what competition otherwise would do—that is, compel the 
monopolistic operator to render adequate service at a price no higher 
than reasonable. While the industry at first vehemently opposed i in- 
stallation of Government controls, as the procedures developed in 
operation, the regulated interests have come to be the strongest sup- 
porters of the independent commission system of transportation 
regulation. 

With the severe economic crisis presented by the depression of 
the 1930’s, the movement to Government regulation received some of 
its strongest support from the affected business interests. Faced with 
the general collapse of business activity, political and business leaders 
of the United States in desperation nearly abandoned the policy of 
free enterprise entirely, in an effort to promote economic recovery. 
Prevailing views of that time were brought to a focus in the concept 
of industry self-regulation and sadiintetal covenant, exempted from 
antitrust restraints under the National Industrial Recovery Act. In 
this depression-born psychology, the champions of deere regu- 
lation proclaimed the necessity to mitigate the inequities and market 
inetabsity resulting from “cutthroat competition” y the creation of 
an independent and expert board functioning in a rae al environ- 
ment. In this context the Motor Carrier Act of 1935 and the Civil 
Aeronautics Act of 1938, with their comprehensive Government regu- 
latory mechanisms, were enacted with strong industry support. The 
legislative history of the Motor Carrier Act of 1935 indicates that 
one of the act’s major purposes was to protect the railroads from the 
competition of the developing motor-earrier industry. In the field of 
commercial aviation, representatives of the scheduled airlines and 
officers of their trade association, the Air Transport Association, took 
a preeminent role in securing the institution of Government controls. 

Inasmuch as Federal regulatory legislation in general has developed 
to prevent unfair, abusive, and “discriminatory practices in natural 
monopoly situations or from the atmosphere of desperation surround- 
ing a general economic crisis in the competitive system, it is not sur- 
prising that the role of competition within the regulatory framework 
has been subordinated. The basic techniques of regulatory bodies 
are anticompetitive in nature. Once regulation has been imposed 
upon a given sector of the economy, freedom of entry is henceforth 
severely restricted? expansion restrained,’ consolidations encouraged, 
and anticompetitive agreements sanctioned by enforcement officials.® 


2See, e. g., 52 Stat. 824 (1938): 15 U. 8. C. T1i7f (c) (1952) (certificate of public 
convenience and necessity to be obtained from Federal Power Commission before engaging 
in transportation or sale of natural gas); 48 Stat. 1083 (1934), 47 U. 8. C. 307 (a) 
(1952) (license from Federal Communications Commission essential before operating 
radio or television station) : 49 Stat. 551 (1935), 49 U. 8S. C. 307 (1952) (certificate of 
convenience and necessity from Interstate Commerce Commission necessary for motor 
carriers); R. S. 5169. 12 U. S. ©. 27 (1952) (approval of Comptroller of the Currency 
for charter of national bank). 

See, e. g., 44 Stat. 1228 (1927), 12 U. S. C. 85 (3) (1952) (consent of Comptroller 
of the Currency for new branches of national banks; 49 Stat. 764 (1935). as amended, 
54 Stat. 458 (1952), 12 U. 8. C. 821 (1952) (approval of Federal Reserve Board for new 
branches by State member banks) : 48 Stat. 1075 (1984), 47 U. S. C. 214 (1952) (com- 
munications carrier to get certificate of convenience and necessity before construction of 
new line or extension of old line). 

*See, e. g., 41 Stat. 280 (1930), 49 U. 8. C. 5 (2) (1952) (merger and consolidation of 
common carriers) ; 48 Stat. 1080 (1934), 47 U. S. C. 221 (1952) (merger and consolida- 
tion of telephone companies) ; 57 Stat. 5 (1943), 47 U. S. C. 222 (1952) (mergers and 
consolidation of telegraph companies): 49 Stat. 849 (1935), 16 U. S. C. 824¢ (1952) 
(merger and consolidation of public utilities). 

5For example, although price fixing is illegal under the antitrust laws per se, United 
States v. Trenton Potteries, 273 U. S. 392 (1927); United States vy. Socony Vacuum Oil 
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In enacting regalatory legislation, however, Congress has not de- 
parted from its general national policy favoring a competitive econ- 
omy. Instead, Congress has combined conflicting economic policies 
and has required regulatory agencies to exercise their authority so as 
to accommodate both policies. Even where substantial authority has 
been delegated to administrative agencies:'to control business activities 
in the light of such indefinite standards as the “public interest, con- 
venience, or necessity,” the Supreme Court has ruled that there can 
be “no doubt that competition is a relevant factor in weighing the 
public interest.” ® 

Where actions taken pursuant to administrative approval receive 
specific exemption from prosecution under the antitrust laws, regula- 
tory officials must still make an independent determination as to what 
weight is to be given competitive standards in promulgating regula- 
tions or approving industry accords.’ At times, some guidance may 
be found in the policies laid down by Congress at the time of enacting 
regulatory legislation.’ More often than not, however, the precise 
role to be played by competition has not been clearly enunciated by 
the Legislature,” in which case how much importance to place upon 
antitrust considerations must rest with administrative officials subject 
to judicial review.” 

In recent years, particularly since the end of World War II, econ- 
omists and political scientists have been increasingly critical of the 
operations of Federal regulatory bodies and the capacity of such 
bodies to serve the public interest in the manner Congress intended.” 
Critics of Government regulation by independent commissions ad- 
vised the committee : 


It is the contention of this statement that regulation of 
particular industries by independent commission stacks the 
cards against the promotion and maintenance of competitive 





Co., 310 U. 8. 150 (1940), ratemaking agreements between and among common carriers 
receiving the approval of the Interstate Commerce Commission are “relieved from the 
operation of the antitrust laws.” 62 Stat. 472 (1948), 49 U. 8. C. 5b (9) (1952), (agree- 
ments between water carriers en by the Maritime Commission receive a similar 
legislative exemption) ; 39 Stat. 733 (1916), 46 U, 8. C. 814 (1952) (mergers among 
telegraph carriers which the Federal Communications Commission sanctions are like- 
wise lawful, the antitrust laws notwithstanding) ; 57 Stat. 5 (1943); 47 U. S. C. 222 
(1952) ; 52 Stat. 1004 (1938) ; 49 U. S. C. 494 (1952) (exemption accorded agreements 
by private air carriers ordered approved by Civil Aeronautics Board). 

® Federal Communications Commission v. RCA Communications, Inc., 346 U, 8. 88, 94 
(1953). 

™“Hence the fact that the carriers participating in a properly authorized consolidation 
may obtain immunity from prosecution under the antitrust laws in no sense relieves the 
Commission of its duty, as an administrative matter, to consider the effect of the merger on 
competitors and on the general competitive situation in the industry in the light of the 
objectives of the national transportation policy.” (Rutledge, in McLean Trucking Co. Vv. 
United States, 321 U. 8. 67, 87 (1944)). 

® The declaration of policy of the Civil Aeronautics Act of 1938, 52 Stat. 980 (1938), 
49 U. 8. C. 402 (1952), provides that one of the factors to be considered by the Board 
in determining public convenience and necessity is “competition to the extent necessary 
to assure the sound development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States * * *. And see Stat. 
1087 (1934), 47 U. S. C.. 3138-314 (1952 (appiieany of antitrust laws to interstate or 
foreign radio communications). But cf., F. 0. ©. v. RCA Communications, Inc., 346 
U. 8. 86 (1953), where such provisions held not controlling. 

*Cf., Rutledge J., in McLean Trueking Co. v. United States, 321 U. S. 67, 86 (1944): 
“Congress, however, neither has made the antitrust laws wholly inapplicable to the trans- 
portation industry nor has authorized the Commission in passing on a proposed merger 
to Japore their ae. 
one i bosS of the Attorney General’s National Committee To Study the Antitrust Laws, 
af . . 

See Huntington, The Marasmus of the ICC: The Commission, the Railroads, and the 
Public Interest, 61 Yale Law Journal 467 (1952) ; Jaffe, The Effective Limits of the Admin- 


istrative Process: A Reevaluation, 67 Harvard Law Review 1105 (1954); Edwards, Main- 
taining Competition (1949), p. 251. 
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conditions and in favor of protecting the position of large- 
scale or dominant business firms.’* 

In fact there is strong evidence to support the contention 
that these commissions actually perform a public disservice 
by aiding and abetting at public expense the very monopolies 
they are supposed to regulate." 

Effective regulation of natural monopolies * * * which 
was born for the protection of the public interest has been 
taken over in many cases to protect private interests."* 


Analysts of the regulatory process outside of the affected industry 
gener ally do not attribute the commission’s identification with indus- 
try’s viewpoint to irregular, untoward or unlawful influences. If such 
were the case, the problem could be solved readily by greater care in 
appointments to the regulatory body and by closer supervision of the 
members’ activities. The analysts, however, perceive an institutional 
infirmity in the regulatory system itself which brings about this re- 
sult. By the nature of their operations, regulatory bodies operate in 
a specialized atmosphere. After appointment to a regulatory board 
or commission, the member finds that both his professional and social 
life are submerged in affairs of the industry in whieh he works. The 
result of this intimate daily association between the members of the 
industry and the members of the regulatory board or commission is 
that the Government agency inevitably becomes sympathetic with the 
problems of the dominant firms in the industry with the result that 
the long-run point of view of the agency officials becomes identified 
with the management of the most important firms subject to 
regulation. 

In his analysis of the operations of regulatory commissions, Prof. 
Marver Bernstein described the impact of regulation by commission 
on competition and summarized his views as follows: 


For these reasons it is impossible to avoid the conclusion 
that regulation of particular industries by independent com- 
missions tends to destroy rather than promote competition. 
The historical tradition of commissions is anticompetitive. 
Their basic methods, especially their reliance upon the case- 
by-case approach, place small-business firms at a disadvan- 
tage. The growing passivity of the commissions’ approach 
to regulation and the inconvenience of dealing with large 
numbers of firms strengthen the commissions’ tendency to 
identify their view of the public interest with the position of 
the dominant regulated firms. In short, regulation of partic- 
ular businesses by independent commission stacks the cards 
against the small competitive firm and weakens the force of 
competition." 


Complaints that administrative bodies tend to become industry- 
oriented are reflected in statements of members of the regulatory 
bodies themselves. For example, Commissioner Adams, of the CAB, 


22 Prof. Marver H. Bernstein, hearings. Monopoly Problems in Regulated Industries, 
Airlines, Antitrust Subcommittee, Committee on the Judiciary, House of Representatives, 
84th Cong., 2d sess., Serial No. 22, pt. 1,.vol. 1, p. 62. Vol. 1 contains pp. 1 through 638, 
vol. 2 contains pp. 639 through 1434, vol. 3 contains pp. 1435 through 2300, and vol. 4 
contains pp. 2301 through 3106. Hereinafter cited as hearings 1, 2, 3, or 4 

7% Prof. Horace M. Gray, hearings, vol. 1, p. 76. 

% Prof. Louis B. Schwartz, hearings, vol. 1, p. 90. 

5 Hearings, vol. 1, p. 64. 
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in his dissent to the order dismissing the general passenger fare in- 
vestigation, stated : 

As I have stated many times in other opinions, I cannot 
bring myself to believe that the Civil Aeronautics Board was 
established to act only responsively; or should be dedicated 
to a philosophy of preserving the status quo—a philosophy 
implicit in the responsive role which certaim interests would 
have this Board play. 

Civil Aeronautics Board then Chairman, Ross Rizley, in a discussion 
of legal complexities surrounding Board determinations, advised the 
Enid, Okla., Chamber of Commerce on November 18, 1955: 

The effect of this doctrine over the long run is to give an 
advantage to the large carriers since they are far better able 

to nee the costs of a drawn-out and complicated proceed- 
ing. Legal fees and payments to high priced economists 
mount very rapidly. 

Another aspect of the Board’s difficulties and problems in 
connection with making findings of public convenience and 
necessity—and which again indicates the extent to which the 
private motivations of the carriers have begun to take pre- 
dominance over the broad questions of public interest—is the 
matter of pressures * * *. Summarizing this aspect of what 
I have to say, I feel that there has been an wndue shift of 
emphasis from public convenience and necessity to the seek- 
ing and protection of private carrier rights." 


It is apparent from the above that the imposition of Federal regu- 
latory control upon an industry gives rise to innumerable complex 
legal and economic problems of antitrust significance. During its in- 
vestigation of current antitrust problems in 1955, the committee re- 
ceived testimony from a number of witnesses bearing upon antitrust 
problems arising in the administration of the Civil Aeronautics Act 
by the Civil Aeronautics Board.* On the one hand, the committee 
received complaints that although 17 years had passed since the Civil 
Aeronautics Act was enacted in 1938, 

* * * not one single new trunkline has been certificated dur- 
ing al] the intervening years. In the meantime, commercial 
revenue of the industry has increased fortyfold. Today 
trunkline service is monopolized by 13 grandfather carriers, 
having shrunk from 16 by merger. Today the Big Four air- 
lines account for nearly three-fourths of all commercial air- 
line revenue, which is higher than their proportion in 1938.” 


These allegations were vigorously contested by the representatives 
from the certificated air carriers who also testified at the hearings. 

As a result of this testimony, the committee, on August 8, 1955, ad- 
dressed a detailed questionnaire to the Chairman of the Civil Aero- 
nautics Board in an effort to secure factual information on which te 
base an evaluation of the extent to which regulation had replaced 
competition in determining policies in the airline industry.” -\naly- 


1% CAB docket No. 5509, hearings, vol. 1, p. 169. 

7 Hearings, vol. 1, p. 540. (Emphasis supplied.) 

18 See statements of Prof. Walter Adams, hearings, Current Antitrust Problems, Anti- 
trust Subcommittee, 84th Cong., Ist sess., pp. 285, 304: Stanley Gewirtz, p. 2534 ; Robert R. 
Nathan, p. 2035; and Hon. Joseph C. O’Mahoney, p. 157. 

1% Robert R. Nathan, id., p. 2089. 

* Hearings, vol. 1, p. 413. 
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sis of the response to this questionnaire indicated further investigation 
was in order. 

In many respects, airline regulation typifies administrative control 
of industrial enterprise as it exists in this country. Control of prices, 
regulation of entry, supervision of consolidations, administrative in- 
spection of records—all of these ioe owers exist over the en- 
tire field of air transportation. Since such authority is generally 
conferred upon administrative officials in most instances of public util- 
ity or quasi-utility regulation, the airlines industry was considered an 
excellent subject for a case study of the role of competition in regulated 
industries. 

The airlines industry presented additional considerations leading to 
the committee’s inquiry into administratively supervised areas of the 
economy. Section 2 (d) of the Civil Aeronautics Act of 1938 indicates 
it to be the policy of the act to encourage competition in the develop- 
ment of a sound national air-transportation system.”* In the act, then, 
there is an express declaration of congressional intent that competition 
go hand in hand with administrative regulation. Whether such con- 
gressional mandate has been carried out by supervisory authorities in 
a manner to protect the industry unduly from competition concerned 
the committee.”? 

An additional characteristic of airline regulation is the broad anti- 
trust exemption specifically granted by statute to industry actions 
taken pursuant to Board order.”* Accorded antitrust immunity are 
all mergers and consolidations between air carriers approved by order 
of the Civil Aeronautics Board as well as all agreements for “eliminat- 
ing destructive, oppressive, and wasteful competition * * * or for 
other cooperative working arrangements” that receive Board sanc- 
tion.” 

Another concern of the committee in its study of the airlines industry 
was the fact that, although rate regulation is one of the cornerstones of 
administrative control in economic sectors subject to governmental 
supervision, the Civil Aeronautics Board had never in its 17 years 
existence concluded a formal investigation of passenger fares. This 
was particularly significant in view of the fact that passenger revenues 
account for about 80 percent of gross income of domestic airlines. 

Activities of United States flag carriers in connection with inter- 
national flights also presented cogent reasons for investigating the 
airlines industry, The agreements reached by the International Air 


2152 Stat. 920 (1938), 49 U. S. C. 402 (d) (1952). 

2 Such was the primary reason given by the Chairman in his letter of August 8, 1955, 
to the Chairman of the Civil Aeronautics Board which launched the instant inquiry. This 
letter reads in part as follows: 

“DEAR Mr. CHAIRMAN: Our Antitrust Subcommittee is making an inquiry to determine 
whether or not regulatory agencies such as the Civil Aeronautics Board have administered 
their basic statutes in a manner appropriate to their regulatory responsibility which gives 
full recognition to the values of competition. Sec. 2 (d) of the Civil Aeronautics Act 
provides specifically that competition to the extent necessary to assure the sound develop- 
ment of an air transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, the postal service, and the national defense, is 
considered as being in the public interest and in accordance with public convenience and 
necessity. The specifie concern of the subcommittee is whether or not regulatory statutes 
have been administered in a manner which protects a particular industry from competition 
from new commerce to a greater extent than that contemplated by the regulatory act 
itself. Our attention has been directed to air transportation because of its spectacular 
growth and because of the specific statutory objective of maintuining competition.” Hear- 
ings, vol. 1, p. 413. 

23 52 Stat. 1004 (1938), 49 U. 8S. C. 494 (1952). 

% 52 Stat. 1004 (1938), 49 U. S. C. 492 (1952). 
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Transport Association, an association comprised of carriers engaged 
in international air traffic, relating to fares, services, ticket agents, 
etc., strongly resemble classic cartel arrangements. The committee 
questioned these arrangements notwithstanding the immunizing pow- 
ers accorded the Civil Aeronautics Board. 

The growing importance of the air transport industry in the United 
States and in international commerce was another factor bearing upon 
the committee’s interest in airlines. No longer are the operations of 
the commercial airlines of small significance. Since World War If 
air commerce has had a spectacular growth and today ae a lead- 
ing position among the Nation’s transportation systems. During the 
year 1955, domestic airlines flew more than 20 billion passenger-miles 
and carried a total of 38 million passengers.** Airlines have already 
eclipsed pullman as a means of intercity travel, and it is not presump- 
tuous to Seat that airplane travel will surpass total rail travel by 
coach and pullman within the immediately foreseeable future.”® 

Another problem that concerned the committee involved repeated 
complaints that the large trunk airlines had neglected their common 
carrier obligations of fairness and courtesy to their patrons. These 
conditions, it was asserted, resulted from the grant of monopoly routes 
to the trunk carriers and their sheltered position from the rigors of 
competition. 

It was principally for the above reasons that the airline industry was 
selected by the subcommittee to launch its general study of regulated 
industries. Hearings were commenced on February 27, 1956, and 
continued through June 15, 1956. The record comprises 3,106 pages 
and includes the testimony of 38 witnesses. The subcommittee heard 
representatives from the Civil Aeronautics Board, the Department of 
Justice, and the Comptroller General of the United States, as well as 
representatives from both certificated and nonscheduled carriers, and 
trade association spokesmen. It is from this record that the instant 
report is derived. 


* Saunders, The Airlines’ Flight From Reality, hearings 3, p. 2121. 

*6 The Civil Aeronautics Administration predicts that airlines will carry 55 million 
passengers some 29 billion passenger-miles by 1960. By 1965, these figures are expected 
to increase to 70 million passengers and 87 billion passenger-mile. artment of 


U. S. Dep 
Commerce, CAA. Staff Study, Civil Air Traffic Forecasts, 1960-65 (1955), printed in 
hearings, vol. 1, p. 177. 








CHAPTER I 
THE COMMERCIAL AVIATION INDUSTRY 


Commercial aviation in the United States is one of a growing group 
of new American industries that owes its origin, growth, development, 
and present structure to the planning and financing of the Federal 
Government.’ Before the Wright brothers made their now historical 
Kitty Hawk flights on December 17, 1903, the United States Govern- 
ment had made an outright grant of $50,000 to encourage Dr. Samuel 
Pierpont Langley in his experiments preceding the unsuccessful at- 
tempt on October 7, 1903, to fly his aerodrome. Before World War I 
had ended, Congress had appropriated for expenditure in this infant 
industry around $1% billion for the purchase of Army aircraft. alone.’ 

Commercial aviation, however, received its primary impetus not 
from military operations or military transport, but from the Govern- 
ment’s desire for the speedy carriage of the United States mail. 
Modern American aviation, with most of the airlines commencing with 
the idea of carrying mail instead of passengers, not only has its roots, 
but also owes much of its development, to the transportation of mail 
and the influence of the Post Office Department. Because of this in- 
timate relationship with and dependency upon public officials, an 
outstanding characteristic of the airlines industry throughout its 
history has been the extent of the efforts of all elements in the industry 
to stimulate support for their particular interests in both the executive 
and legislative branches of the Government. 

The first airmail service was inaugurated in 1918 by the Post Office 
Department, which, with Army pilots flying the planes, instituted an 
airmail route from New York to Philadelphia and thence to Washing- 
ton. The success of the New York-Washington mail run soon spurred 
the Department to enlarge its airmailservices. Routes were established 
between New York and Chicago in 1919, and between New York and 
San Francisco in 1920, both utilizing Army flyers. The first trans- 
continental night mail flight was executed in 1921.3 By 1924 the Post 
Office Department had constructed 1,886 miles of lighted airways and 
mail pilots began regular transcontinental night flights. 

When lighted airways made it feasible to conduct regular night 
flights across the country, the Post Office Department responded to 
industry requests that the business of carrying the mail be transferred 
to private operators. Accordingly, the Kelly Act of 1925 authorized 
the Postmaster General to contract with private air carriers for the 





1 Adolf A. Berle, Jr., professor of law, Columbia University, directed the subcommittee’s 
attention to the special antitrust problems presented by the expanding group of industries 
where Government enterprise and private enterprise are intermingled so as to be virtually 
indistinguishable; hearings. Current Antitrust Problems, Antitrust Subcommittee, House 
Committee on the Judiciary, Serial No. 3, 84th Cong., 1st sess., p. 498, et seq. 

2H. L. Smith. Airways, np. 39 (1941). 

’ The transcontinental flight was aptly called “the most momentous step in the develop- 
ment of civil aviation.” by the then Second Assistant Postmaster General Otto Praeger. 
Warner, The Early History of Air Transportation, p. 19 (1937). 
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transportation of Government mail.t The law also set a minimum air- 
mail rate of 10 cents per ounce and a maximum rate to be paid to each 
airmail contractor of not more than four-fifths of the revenue derived 
from the mail handled. 

The first five airmail contracts were awarded by the Postmaster 
General in that year to private operators. The successful companies 
were Colonial Air Lines, which later became an important part of 
American Airlines; National Air Transport, Varney Lines, and 
Pacific Air Transport, all of which were later joined into the United 
Air Lines system; and Western Air Express which subsequently was 
merged into the TWA system. Thus the very first letting of mail con- 
tracts provided the basis for the structural pattern of the airlines in- 
dustry which exists today. 

By 1926 contracts for mail carriage over T more mail routes had 
been let by the Post Office Department, making a total of 12 for the 
mail system as a whole. At this time private airmail carriers showed 
little interest in passenger traffic. This was left for development by 
operators who were unsuccessful in their efforts to obtain Government 
mail contracts.® 

Until then, despite the clamorings of many airline operators, air 
flight had been virtually free of any regulatory controls. The Air 
Commerce Act of 1926,° however, was enacted to remedy this defi- 
ciency. The act made it incumbent upon the Secretary of Commerce 
to foster air commerce through encouraging the establishment of air- 
ports and air navigation facilities, collecting and disseminating statis- 
tics, and investigating and reporting on air accidents and crashes: 
Certain regulatory powers were also granted to the Secretary, so as 
to provide for the safety of aircraft and the physical fitness of pilots. 
The Secretary was also given authority to establish civil airways and 
promulgate air traffic rules for navigation. To handle the additional 
duties created by the act, a new Assistant Secretary of Commerce was 
provided for in the law. 

With private companies handling the growing mail routes and the 
Air Commerce Act providing for Government participation in main- 
tenance of the airways, the aviation industry had sufficient economic 
security to be swept into the speculative boom in 1928. The spectacu- 
lar Lindbergh episode in 1927 combined with the general inflationary 
trend to launch a fever of speculation throughout the aviation indus- 
try. Almost any type of airline stock could be sold to a public whose 
enthusiasm for aviation could not be daunted. Even the stock of Sea- 
board Air Line, an east coast railway, enjoyed an unprecedented price 
increase because speculators believed it connected in some way with 
aviation.’ 

The ensuing boom in the airline industry provided a fertile field for 
the formation of a number of important combines of air carriers which 
consolidated into long haul routes the heretofore primarily regional 
operations of certain airlines. United Air Lines was organized in 
December 1928. By means of mergers, it later obtained control of 
National Air Transport and its route from New York to Chicago. 


Contact to the Pacific coast was established through Boeing Air Trans- 


#43 Stat. 805 (1925). 

5 Smith, op. cit., supra, at pp. 113-116. 

® 44 Stat. 568 (1926), 49 U. S.C. 171-246 (1952). 
* Smith, op. cit., supra, at p. 124, 
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port which flew from Chicago to San Francisco, and through Varney 
Air Lines which had routes from Salt Lake City to Seattle and Spo- 
kane. Augmenting United east-west routes was that of Pacific Air 
Transport which flew coastwise between San Diego and Seattle. 

North American Aviation Co., then a large holding company, gained 
control of Eastern Transport which ran north and south on the east 
coast and Transcontinental Air Transport which ran westward from 
New York, through Pittsburgh, St. Louis, Kansas City, and thence to 
Los Angeles. 

A third imposing system, American Airways, during this period 
acquired a disjointed and uneconomical collection of routes which 
sprawled over large areas of the United States. This airline, however, 
was eventually to become the most important factor in the aviation 
industry of the United States. 

The airline consolidations were further encouraged by a number of 
changes in the law and by the then Postmaster General Brown, whose 
principal interest lay in creating a few large but competitive trans- 
continental routes. The McNary-Waters Act * provided that the Post- 
master could award airmail contracts to the lowest bidder at rates 
based upon a space-mileage basis, without regard to the number of 
pounds of mail actually transported. Thus by providing airmail space 
in larger ships—which incidentally could also carry passengers—air- 
line operators would receive Federal funds bearing no relation to the 
amount of mail transported. While this clearly amounted to an out- 
right subsidy, it also was designed to stimulate passenger transporta- 
tion which many of the larger carriers had been reluctant to undertake 
on a worthwhile scale. 

The most objectionable consequences of the McNary-Waters Act, 
however, was its administration by the Postmaster General. While 
the law required competitive bidding, the routes were actually deter- 
mined at a series of secret meetings—later called spoils conferences— 
held by airlines executives at the request of Postmaster General Brown, 
The large airlines were told to agree upon an equitable division of the 
mail routes, and, where agreement was unobtainable because of rivalry 
and friction, the Postmaster General established and allocated the 
routes to a few large combinations. The effect of this action was to 
foreclose independents who had pioneered in unprofitable passenger 
traffic since they would not receive any Government assistance via mail 
payments to carry on their oper ations. 

After the spoils conferences, the mergers and consolidations occur- 
ring at the behest of the Postmaster General, and the latter’s division 
of routes, the air transport system of the United States assumed a 
familiar form. Northwest Airways spanned the Northern States, 
although it did not extend from coast to coast. United Air Lines with 
its affiliates Boeing Air Transport, National Air Transport, and Var- 
ney, ran from New York through Chicago to San Francisco and to 
the Pacific Northwest. Transcontinental and Western spanned the 
Central United States from the Atlantic te the Pacific, and American 
had a transcontinental route running largely through the South. Pri- 
mary north and south routes were operated by Eastern, then affiliated 
with Transcontinental through the North American Aviation hold- 
ing company, and United which held the west coast route of Pacific 
Air Transport and a route from Chicago into Texas. 





® 46 Stat. 259 (1930). 
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The arbitrary division of the mail routes brought about the fol- 
lowing charges by the new Postmaster General, Mr. Farley: 

1. That the airmail appropriations were expended “for 
the benefit of a few favored corporations,” which used the 
funds “as the basis of wild stock promotions, resulting in 
profits of tens of millions of dollars to promoters, who in- 
vested little or no cash.” 

2. That the five original airmail contracts, due to expire 
November 7, 1929, were extended illegally by the Post- 
master General and his assistant, Warren Irving Glover, to 
enable these favored lines to escape competitive bidding 
until the passage of the Waters Act could enable the Post- 
master General to provide for them. 

3. That the Postmaster General handed out almost 15,000 
miles of airway by extension, without the required competi- 
tive bidding on almost 9,000 of those miles. 

4. That the airway system of the United States was 
mapped out in a series of “spoils conferences,” held in 
Washington during May and June 1929, to which only cer- 
tain favored operators were invited. 

5. That post office and airline executives had destroyed 
certain incriminating evidence, which, in the case of the post 
oftice officials, was illegal. 

6. That the southern route (American Airways) was bid 
on by only one line after a “prearranged” deal with an 
unwanted rival. 

7. That the central transcontinental route went to the 
high bidder “without justification” at a pecuniary loss to 
the Government of more than $2% million. 

8. That from July 1930 through December 1933 air- 
mail contractors were paid more than $78 million, although 
actual service rendered amounted to only about 40 percent 
of that amount. 

9. That because the airmail contracts were obtained by 
collusion, they were held illegaly, and that it was the duty 
of the administrative officers to disqualify such contractors 
for a period of 5 years.® 

The situation demanded some action. The President ordered the 
immediate cancellation of all private airmail contracts and directed 
that the Army transport the mail.” Unfortunately, the cure proved 
worse than the disease. A series of tragic crashes which took the 
lives of a number of aviators showed not only that, overall, the private 
lines had conducted, at least technologically, a well-run operation, 
but also how woefully unprepared were the Armed Forces in flight 
navigation. 

The debacle of the Army’s mail carriage compelled a policy re- 
versal. It was shortly announced that the transprtation of the air- 
mail would be returned to private carriers, as soon as adequate plans 
therefor could be formulated. This time, however, an effort was 
made to assure against a repetition of the previous abuses. The 
Airmail Act of 1934** authorized the Postmaster General to award 


* Cited in Smith, op. cit,, supra, at p. 212. 
10 Executive Order 6591, Feb. 9, 1934. 
148 Stat. 938 (1934). 
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contracts for mail carriage on a competitive bid basis. In letting new 
contracts, he was directed to establish at least. four transcontinental 
routes and an eastern and western coastal route as so-called primary 
routes. The act, however, prohibited mail carriers from having 
financial interests in other companies in the aviation industry and 
for any holding company or any company engaged in any phase of 
aviation to hold stock mm a company having an airmail contract. 
It also made illegal certain interlocking directorates. 

Prior to the passage of the Airmail Act of 1934, Postmaster Gen- 
eral Farley advertised for bids for temporary mail transportation on 
certain routes. His advertisement, however, formally precluded bid- 
ding by those transport companies whose contracts had been can- 
celed.’* It also required that a bidder have no officer or director who 
had previously entered into any combination to prevent the making 
of bids for the carriage of mail. 

The former disqualifications meant little, however. United Air- 
lines, for example, which had previously functioned as a managing 
company for United’s affiliates, Boeing Air Transport, Pacific Air 
Transport, National Air Transport, and Varney, now submitted bids 
in their stead2* Transcontinental & Western Air added an “Inc.” to 
its title to comply with the requirement and regained its old central 
transcontinental route.’*> American Airways merely transformed it- 
self into American Airlines.* Accordingly, many of the newly of- 
fered routes were promptly returned to those companies which, it had 
been found, had illegally obtained them. 

Under the Airmail Act of 1934, the Postmaster was authorized to 
extend the temporary 3-month contracts for as much as 9 months 
more, and under the 1935 amendments thereto, contracts could be 
offered for a maximum of 3 years in duration. The requirements 
for competitive bidding for mail routes still remained in foree, how- 
ever, and while this at least assured the possibility of competition for 
new routes, absent overt agreement or tacit understandings,” it also 
made for a good deal of uncertainty. 

What worried the carriers more, however, was the threat of poten- 
tial competition from carriers who had no mail contracts and were 
consequently free of all regulation. As the spokesman for the industry 
explained to Congress at the time: 

But the essential point is that it is possible to start a service 
on but a minor amount of capital, and this possibility has 
actually become an actuality from time to time in the past. 
With the great increase in traffic, the temptation thus to begin 
new services is becoming stronger. 

It is needless to point out that this condition means much 
that is good, but also carries with it the threat of much that 
is bad. It promises haphazard growth, if we are not care- 





12**No bids shall be considered or received from any company which previously had a con- 
tract for the carriage of airmail and whose eontract was annulled under Revised Statutes. 
see, 3950, as all snch concerns are disqualified by law to contract for carrying the mail for 
5 years after the annulment of the contract” (cited in Pacific Air Transport et al., 98 Ct. 
Cls. 949, 752 (1943) ). 

13 Godehn and Quindry, Air Mail Contract Cancellations of 1934 and Resulting Litiga- 
tion, 21 J. of Air Law and Comm. 253, 255 (1954). 

4 Tbid., and see Pacific Air Transport et al, op, cit. supra, n. 12, finding no, 126 (c). 

5 Smith, op. cit. supra, at 279. 

18 Freudenthal, The Aviation Business, 209 (1940). 

7 The postmaster was authorized to extend for an indefinite period of time any contrects 


satisfactorily performed pursuant to the provisions of the Airmail Act of 1934. This 
virtually enfranchised old routes. 
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ful. It threatens unbridled and disastrous competition if 
we not take heed. It leaves the small lines in a very pre- 
carious position. It requires some orderly procedure, prefer- 
ably, I personally believe, the procedure of certificates of 
convenience and necessity already embodied in our Federal 
legislation as to railroads and interstate motor carriers, which 
will provide for minimum standards of service to be com- 
plied with before business is begun, and will give some pro- 
tection to existing lines so that momentary, unsound over- 
competition will not threaten.” 


The threat of new competition was viewed apprehensively by those 
already established in the industry who had made substantial invest- 
ments in their facilities. This was particularly true inasmuch as, 
at the time, their financial revenues from passenger carriers alone 
were inadequate to bring in a profitable return and the Airmail Act 
of 1934, although it directed the Interstate Commerce Commission 
to review and fix reasonable mail rates, mandated that such rates be 
established so as “to keep the aggregate cost of the transportation of 
airmail on and after July 1, 1938, within the limits of the anticipated 
postal revenue therefrom.”® Compliance with such a_ policy 
would forever preclude employing mail pay as a subsidy device. 

From the administrative standpoint, the status of carrier control 
and regulation did not appear to be any more satisfactory. At least 
three Government agencies had responsibilities in civil aeronautics 
and there was no provision for centralized authority. The Interstate 
Commerce Commission, to whom aviation was a totally new phenome- 
non’ was charged with fixing reasonable rates. The Department of 
Commerce, under the Air Commerce Act of 1926, still had control of 
the civil airways and the safety functions of the Government. Routes. 
to the extent they were subject to control through mail contracts, 
were the primary responsibility of the Postmaster General under the 
Airmail Act of 1934. 

A series of air tragedies and continued poor financial returns of 
air carriers united to form a catalyst resulting in the enactment of 
the Civil Aeronautics Act of 1938,” a measure which, in one form or 
another, had been under consideration for several years.” 

Notwithstanding its many adversities, including numerous acci- 
dents, political scandals, and the great depression, the airlines industry 
in 1938 was a far cry from the small carrier system employed by the 
postal department to inaugurate mail carriage just 20 years previ- 
ously. While today’s air operations dwarf by comparison the in- 
dustry as it existed in 1938, nonetheless by the latter year most of 
the airlines had become firmly established, and carriage by air con- 
stituted an integral part of the Nation’s transportation system. The 
important status of commercial flying at that time is shown by the 
industry’s statistics. There were 260 aircraft employed in com- 
mercial flights by 16 airlines in 1938. These planes flew a total of 
560,660,000 passenger-miles. Small by comparison to today’s annual 


18 Col. Edgar 8. Gorrell, Air Transport Association, Hearings on H. R. 5234, 74th Cong., 
Ist sess. (1937), p. 66. 

19 Sec. 6 (e), Airmail Act of 1934, 48 Stat. 936 (1934). 

2 52 Stat. 977 (1938), 49 U. 8. C. 401 ff. (1952). 

The Airmail Act of 1934 provided for appointment of a Federal commission to survey 
and report on a future policy for the field of aviation. The recommendations submitted 
pursuant thereto in 1935 in the Report of the Federal Aviation Commission, 8S. Doc. 1 
74th Cong., Ist sess. (1935), were largely adopted in the Civil Aeronautics Act of 1938. 
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air carriage, it must be remembered that 6 years before, only 127,- 
433,000 passenger-miles had been flown by air carriers.” 

In enacting the Civil Aeronautics Act, Congress provided a com- 
prehensive system of economic regulation for the airlines oe un- 
der the supervision of an independent agency called the Civil Aero- 
nautics Authority. The act gave the ‘egeloiert body responsibility to 
exercise such broad. powers as the grant and denial of certificates of 
public convenience and necessity, the formulation and approval of air 
transportation rates and rate prsegeeti the establishment of mail com- 
pensation, the prevention of unfair competitive practices between 
carriers, reviewal of business relationships among carriers, promalge 
tion of air safety rules and standards, and, investigation of accidents 
involving civil aircraft.” 

Since the commercial aviation system in the United States de- 
veloped from an embryo system of air carriage designed solely for 
the transportation of United States mail, it was natural that. the sub- 
ject of airmail transportation would receive special, attention under 
the new law. This is particularly true in view of the fact that airmail 
rates were to be the vehicle for Government subsidization of the 
domestic air transportation system to the extent necessary to provide 
an adequate airline network for commercial and defense purposes.™ 

Under the act, it was necessary for any carrier that wished to trans- 
port mail to obtain a certificate of convenience and necessity from the 
Board in the same fashion as carriers that proposed to engage in an 
other form of air transportation. However, “grandfather carriers” 
could obtain certification for airmail earriage “between the terminal 
and intermediate points between which the applicant or its predecessor 
was authorized by the Postmaster General prior to the effective date 
of this section, to engage in the transportation.” * 

Once an air carrier had been certificated for the transportation of 
airmail to points along a designated route, the act required that such 
carrier transport all mail for such points tendered by the Postmaster 
General.” Schedules of airmail carriage between certificated points 
must be supplied to the Postmaster General and the latter may, it he is 
dissatisfied therewith, “by order, require the air carrier to establish 
additional schedules for the transportation of mail between such 
points.” ** The Postmaster General may also “alter, amend, or modify 
any such schedule * * *,” *® 


2 All figures are from CAA, Statistical Handbook of Aviation, 1955. 

2° The regulatory body created by the Civil Aeronautics Act was the Civil Aeronautics 
Authority. By Presidential Reorganization Plans Nos. Lil and IV of 1940 (54 Stat. 1233 
1235) it was provided that the Authority should be known as the Civil Aeronautics Board 
Which succeeded to certain of its functions. 

* Sec. 406 (b) of the act specified as one of the elements to be considered by the Board 
in the fixing of airmail rates to be paid by the Government to any individual carrier, ‘“‘the 
need of each such air carrier for compensation for the transportation of mail sufficient to 
insure the performance of such service and, together with all other revenue of the air 
earrier, to enable such air carrier under honest, economical, and efficient management, to 
maintain and continue the development of air transportation to the extent and of the char- 
acter and quality required for the commerce of the United States, the postal service, and 
the national defense” (52 Stat. 998 (1938), 49 U. 8S. C. 486 (b) (1952) ). 

% Sec. 401 (a), 52 Stat. 987 (1938), 49 U. S. C. 481 (a) (1952). 

*% See. 401 (e), 52 Stat. 988 (1938), 49 U. S.C. 481 (e) (1) (1949). Such carriers could 
not obtain contracts to carry mail to new points not previously served if a carrier already 
contracting to serve such point could prove it would be Lo pare thereby and the Board finds 
no publie convenience and necessity to exist for such additional carriage. Ibid. 

7 Sec. 405 (g), 52 Stat. 996 (19388), 49 U. S. C. 485 (g) (1952). Sec. 401 (m) provides 
that: ‘Whenever so authorized by its certificate any air carrier shall provide necessary and 
adequate facilities and service for the transportation of mail, and shall transport mail 
whenever required by the Postmaster General” (52 Stat. 990 (1938), 49 U. S. C. 481 (m) 

1952) ). 

% Sec. 995 (e), 52 Stat. 995 (1938), 49 U. S. C. 485 (e) (7952). 

2° Ibid. 
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In addition to the rules and regulations of the Civil Aeronautics 
Board, carriers engaged in the transportation of mail must also abide 
by administrative regulations of the Postmaster General, for the latter 
is authorized by the act 

to make such rules and regulations, not inconsistent with the 
provisions of this Act, or any order, rule, or regulations made 
bythe * * * [Board] * * * thereunder, as may be necessary 
for the safe and expeditious carriage of mail by aircraft.” 


The Civil Aeronautics Act also directs the Board to “fix and deter- 
mine” the rates of pay which shall be paid by the Postmaster General] 
for the transportation of mail2* In setting such rates, however, the 
Board is directed to consider the economic need of individual carriers 
in the light of their total revenues to enable such carriers to continue 
their services.” Otherwise put bluntly, the act directs mail pay to be 
employed as a means of subsidizing both the mail and the commercial 
operations of air carriers. Since the subsidy is inseparably connected 
to the compensation paid for mail carriage, however, only those car- 
riers certificated by the Board for the tr ansportation of mail are eligi- 
ble therefor.** The subsidy involved in airmail transportation has ex- 
tensive competitive effects upon all areas of air transportation inas- 
much as such payments constitute, in effect, a Government guaranty to 
those presently in operation, that if soundly m managed, the United 
States will underwrite the continuation of their business.** 

Since 1938 mail pay and subsidy payments under the act have been 
a substantial factor in the operations of the commercial airlines. Over 
the years, its importance has diminshed with the growth of the air- 
lines’ other revenues from commercial operations. In relation to the 
amount of service provided, mail pay for domestic operations has de- 
clined from 58.1 percent of all of the revenues in 1938 to but 6.4 per- 
cent of all other revenues in 1954. In other words, in 1938 the Govern- 
ment contributed 58 cents for each dollar the carriers received from 
commercial sources while in 1954 the Government paid only 6.4 cents 
for each dollar of commercial revenues.* 

In fiscal year 1939 total mail pay was $26 million as compared with 
other revenues of $37 million, while in 1956 the airlines received 
$105,895,000 total service mail pay and subsidy and $1,650.478,000 


# Sec. 405 (d), 52 Stat. 995 (1938). 49 U. S. C. 485 (d) (1952). Sec. 405 (g) of the 
act, 52 Stat. 996, 49 U. S. C. 485 (g) also provides that carriers certificated to transport 
mail shall do so “in accordance with such rules, re gulations, and requirements as may be 
promulgated by the Postmaster General under this section.” 

“The * * * [Board] * * * is empowered and directed, upon its own initiative or 
upon petition of the Postmaster General or an air carrier, (1) to fix and determine from 
time to time * * * the fair and reasonable rates of compensation for the transportation 
of mail by aircraft, the facilities used and useful therefor, and the services connected there 
with * * *” (sec. 406. 52 Stat. 998 (1938), 49 U. S. C. 486 (a) (1952)). The Postmaster 
General, however, fixes rates to be charged foreign governments for the transportation of 
mai! of foreign countries (sec. 405 (i) (1), 52 Stat. 996 (1988), 49 U. S. C. 485 (i) (1) 
(1952)). 

42 See supra, n. 30. 

%# The Civil Aeronautics Act provided for a single rate which included both mail pay 
and subsidy, which rate was to be established by the Board and paid by the Postmaster 
General. Reorganization Plan No. 10 of 1953, 18 F. R. 4548, provided that the Postmaster 
General was henceforth to make only the service mail payments on the basis of rates estab- 
lished by the Board while the latter was to make independent subsidy payments. This 
plan, in effect, provided for a: admi- istrative separation of subsidy and service payments. 

ae * * the Government. in issuing a mail certificate to an air carrier, is required by 
statute te underwrite the ‘need’ of the carrier and, in effeet, guarantees against loss, 
provided operations are honest. economical, and efficient.” Comptroller General of the 
United States, Report on Audit of Civil Aeronautics Board, p. 16 (1955), printed in hear- 
ings, vol. 2, pp. 1377. 1382. 

* Ross Ride “y, hearings, vol. 1, p. 370. 
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from other revennes. Since 1938 the Government has paid to the air- 
lines in their domestic and territorial services a total of $405,220,000 
in service mail pay and $398,177,000 in subsidy. The Government 
during the same period has paid a total $195,351,000 in service mail 
pay in overseas and international operations and $339,238,000 in 
subsidy. Pan American alone since 1938 has received $219,190,000 in 
subsidy and $123,577,000 in service mail pay.*® 
The following table shows the expenditures of the Government since 
1938 for service mail pay and subsidy to the United States certificated 
air carriers: 
TABLE 1.—All certificated air carriers, mail payments, and non-United States mail 
revenues, fiscal years 1939-56 


{In thousands of dollars] 


Mail payments Non- } Mail payments Non- 
Fiseal |_ : Beas Fiscal |__ ae eer et © United 
years | | States years | | States 
Total | Service | Subsity | mail | Total Serviee | Subsidy inail 
revenues revenues 
| | | — - |-----——- — --—-— 
1939 26, 301 | 8, 828 | 17, 473 37, 407 1949.....| 111, 045 | 35, 317 75, 728 619, 038 
1940_. 31, 758 | 9, 991 21, 767 57, 686 '| 1950 | 120, 56) | 37, 049 8&3, 512 649, 516 
1941 36, 239 12,532} 23,707 | 81,285 || 1951...) 114,205 | © 44,646 69, 649 822, 879 
1942... 37, 005 15,553 | 21, 452 | 112, 201 1952 | 115,307 | 51, 771 63, 536 967, 499 
1943 27, 009 19, 410 | 7, 599 | 124, 493 1953 120, 518 | 53,877 | 66,641 | 1,202, 580 
1944 30, 688 | 27, 120 | 3, 568 | 140, 479 1954 119, 072 55, 101 63,971 | 1, 308, 330 
1945 40, 365 33, 473 6, 892 | 200, 547 |! 1955_- | 101, 256 56, 481 44,775 | 1, 433, 671 
1946 46,797 | 27,067 19, 730 | 313, 212 1956 _- | 105, 895 | 61, 305 44, 500 | 1,650, 478 
1947 63,284 | 22,944 40, 340 j 467, 963 i— — —- - Pern ne 
1948 90, 591 28, 106 62,485 | 539,424 Total _!1, 337, 986 600, 571 | 737,415 |10, 728, 688 


Source: CAB. 


PRESENT STRUCTURE OF THE INDUSTRY 


Since enactment of the Civil Aeronautics Act the airlines industry 
has experienced a phenomenal growth. In 1938 the scheduled op- 
erators had total commercial revenues of less than $35 million and 
the air-transport industry flew a total of but 533 million passenger- 
miles. By 1954 United States airlines had commercial revenues ex- 
ceeding $1.3 billion. The industry as a whole operated a total of 1,571 
aircraft of all types, flew a total of 21.9 billion passenger-miles, a rise 
of approximately 4,000 percent over 1938, and had a total capital 
investment (net worth plus long-term debt) of nearly $850 million. 
By 1955 the domestic airlines industry had expanded so as to cover 
171,003. certificated route miles offering passenger service to a total 
of 601 cities in the United States.** The Air Transport Association 
submitted the following table to illustrate the tremendous develop- 


%* “Prior to 1951 no determination was made as to the amount of subsidy included in the 
total mail pay. In September 1951 the Board issued a report which administratively sepa- 
rated mail pay of domestic carriers into its twe components: (1) Service payments, or 
compensation covering the cost of carrying mail, including a fair return on the facilities 
used and useful in that operation, and (2) subsidy. Subsequent reports by the Board pro- 
vided for administrative separation of the mail pay of the international and overseas car 
riers. It was not until October 1, 1953, however, that separation of subsidy from service 
pay became official. On that date, pursuant to Reorganization Plan No. 10. of 1953. the 
Board assumed responsibility for making subsidy payments which previously had been au 
obligation of the Post Office Department. ‘The latter continued to make payments repre- 
senting service mail compensation.. As previously, the Board was.required to fix and deter 
mine both elements of mail pay’ (Comptroller General, Audit Report to the Congreas of 
the United States, October 1955, p. 18; hearings, vol. 2, p., 1383). 

* Committee questionnaire, answer No. 23; hearings, vol. 1, pp. 488-499. 
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ment of all phases of the airline industry in the intervening years 
since the passage of the Civil Aeronautics Act: 


TABLE 2.—Airline industry, 1938-55 


























1938 1955 Percent 

increase 
Number of domestic long-haul airlines. ._....._.....__... ag 4 12 | 200 
Number of domestic local service and other airlines. ____- 15 20 33 
Number of international and territorial airlines. _____- a 4 24 500 
Total airlines !____--__ Sew aeantn les newe weal we 23 OP Wesdcacebus 
Cities served... -- : sale: dhciaeinaate ean ee aeale Sais 286 695 143 
Domestic population served. _- I JE ta 64, 955, 128 103, 888, 514 60 
Airplanes in service____-.-. ; sat ieee ie 345 | 1, 454 321 
Seats available (daily) i bah Le ; 4, 800 74, 400 1, 450 
Schedules available (daily) - ---- iia peaeaent : 284 2, 208 | 677 
Domestic airports served _ - - me 183 | 543 | aw 

International and territorial airports serv Moe 103 | 152 | 

Cruising speed, fastest aircraft. wie : | 220 | 360 64 
Number of passengers carried 1, 536, 000 | 35, 184, 000 2, 190 
Number of letters flown. - - 210, 230, 000 1, 418, 960, 000 | 674 
Employees. ._-_- : } 13, 300 118, O0v | 787 
Total annual pay roll_.___ $27, 396, 000 $526, 182, 000 1,421 
Total investment. a ee Ree $99, 449, 738 | $1, 239, 305, 000 | 1, 984 





1 The data on number of airlines has been adjusted to March 1956. 
Source: Air Transport Association. 


The airlines industry of today, however, is no homogeneous entity. 
For purposes of analysis, it may be conveniently divided into several 
operating categories, each possessing a number of factors sufficient 
to differentiate it from other segments of the industry. These cate- 
gories include domestic trunkline carriers, local service carriers, 
domestic cargo carriers, irregular carriers, international and overseas 
cargo and passenger carriers, and territorial carriers. Each of these 
shall be discussed in detail. 


Domestic trunkline carriers 

Section 401 (e) of the Civil Aeronautics Act of 1938 * provided in 
substance that future authority to conduct passenger flights would be 
granted to all airlines theretofore operating scheduled routes to the 
same extent as such carriers had been offering service prior to the 
enactment of the act. Such carriers, virtually guaranteed the right 
to do business by the basic statute,® are commonly known as grand- 
father carriers. 

Twenty-three grandfather carriers were originally granted certifi- 
cates by the Civil Aeronautics Board “° to engage in scheduled airline 





38 52 Stat. 987 (1938), 49 U. S. C. 481 (e) (1952). 

39 To obtain a certificate authorizing operations, the law provided only that the carrier 
show “that * * * it, or its predecessor in interest, was an air carrier, continuously oper- 
ating as such * * *,.” MThereafter, it was required that the carrier be certificated for con- 
tinued operation “‘unless the service rendered by such applicant * * * was inadequate and 
inefficient” (52 Stat. 987 (1938), 49 U. S. C. 381 (e) (1952);). 

# The original 23 grandfather carriers certificated were: American Airlines, Inc., Boston 
Maine Airways, Inc., Braniff Airways, Inc., Canadian Colonial Airways, Inc., Chicago & 
Southern Airlines, Inc., Continental Airlines, Inc., Delta Air Corp., Eastern Air Lines, Inc., 
Inland Airlines, Ine., Marquette Airlines, Inc., Mayflower, Mid-Continent Airlines, Ine., 
Inter-Island Airways, Ltd., National Airlines, Inc., Northwest Airlines, Inc., Pan American 
Airways, Inc., Pan American-Grace Airways, Ine., Pennsylvania Central Airlines Corp., 
Transcontinental & Western Air, Inc., United Airlines Transport Corp., Uraba, Medellin & 
Central Airways, Inc.. Western Air Express Corp., and Wilmington-Catalina Airline, Ltd. 
(hearings, vol. 1, p. 492). 
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operations. A series of mergers, changes in corporate name, and 1 
abandonment have succeeded in reducing the roster of grandfather 
carriers today to but 12.** 

The 12 certificated grandfather lines are all engaged in trunkline 
operations between various cities (points) in the United States.“ 
Trunkline carriers provide passenger service between the major com- 
mercial centers of the United States as well as to smaller metropolitan 
areasenroute. Passenger trunkline operations are the most important 
in the entire air transport industry. For the calendar year 1954 pas- 
senger revenues of $872,124,000 accounted for 65 percent of the $1,344,- 
726,000 commercial revenues of the total airlines industry, including 
the irregular carriers. In that year the certificated trunkline carriers 
received $940,902,000 in commercial revenues which amounted to 70 
percent of the total industry revenue.” 

Among the trunklines themselves, a sharp division exists as to 
economic > strength and the amount of business conducted. Leadership 
of the entire industry rests with the so-called Big Four carriers, 
American Airlines, Inc. (hereafter called American), Eastern Air 
Lines, Ince. (hereafter called Eastern), United Air Lines, Inc. (here- 
after called United), and Trans World Airlines, Inc. (hereafter called 
TWA). Table 2 shows that together, these carriers accounted for 
68.6 percent of the total number of passenger miles carried by domestic 
airlines during the year 1955. Although somewhat less than the 81.9 
percent carried by the Big Four carriers in 1938 when the Civil Aero- 
nautics Act was first enacted, it indicates that substantial disparities 
continue to exist in the relative participation of the various trunkline 
carriers in the traffic market. This continuing disparity is even more 
apparent when revenue ton-miles is considered. During 1938 the 
Big Four accounted for 83 percent of the total revenue ton-miles 
produced by all certificated domestic carriers. While by the end of 
1946 their participation had dropped to 68 percent, for the calendar 
year 1955 the Big Four’s share had again risen to 73 percent.* 


“ American Airlines, Inc., Eastern Air Lines, Inc., Trans World Airlines, Inc., United 
Airlines, Ine., Braniff Airways, Inc., Capital Airlines, Inc., Continental Air Lines, Inc., 
Delta Air Lines, Inc., National Airlines, Ine., Northeast Airlines, Inc., Northwest Airlines, 
Ine., Western Air Lines, Inc. 

2’A trunkline carrier is an “air carrier authorized by certificate of public convenience 
and necessity to provide regularly scheduled Sr of an express, long-haul character.” 
1955 Annual Report by the Civil Aeronautics Board, p. 25. 

48 Committee questionnaire, answer 16; hearings, 1a 1, p. 496. 

4 Ross Rizley, hearings, vol. 1, pp. 370-371. 
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TasL_e 3.—Selected trunkline carrier participation in revenue passenger miles 
flown in interstate operations, calendar years 1938, 1946, 1954, and 1955 


Calendar year 





| 








1988 | 196 | 1954 | 1955 
Revenue passenger miles (000 | 
Certificated carriers }__. 479, 844 5, 947, 956 | 16,802,425 | 19,852,118 
Irregular carriers : (°) 873, 503 | 869, 298 
Total yp pmnegtyrg . i 479, $44 ti _5, 947, 956 | 17, 675, 928 x 20, 721, 416 
American } 140, 869 1, 307. 907 - 371, 860 4, 265, 962 
Eastern o 71, 326 | 803, 026 2, 847, 082 3, 341, 800 
TWA 72, 310 744, 201 2,611,014 | 2,866,342 
United... -- : oo ot 108, 675 1,067,938 | 3. 134, 568 3, 753, 964 
lotal, 4 carriers ‘ 308, 180 3, 923, 162 | uy, 964, 5 524 | 14, 228, 068 
Pereent participation in total interstate revenue 
passenger-miles: 
American 29. 3 22.0 19.1 20.6 
Eastern. . , +4 14.9 13.5 16.1 16, 1 
TWA 15.1 12,5 14.8 13.8 
United_ 3a 22.6 18.0 17.7 18. 1 
Total : 81.9 66. 0 67.7 68. 6 


Includes domestic trunkline, local service, helicopter and territorial operations. 
2 Not available. 


Source: Annual airline statistics and carriers’ reports to the CAB. 


The Big Four have been able to maintain their position of superi- 
ority in the industry by virtue of the nature of their certified routes 
that connect most of the leading cities in the United States.© Exami- 
nation of the 50 leading domestic segments (intercity routes) which 
generate about 30 percent of all passenger traflic shows, as of February 
1956, that all but 2 “* are serviced by at least 1 of the Big Four airlines. 
Moreover, scheduled passage on a total of 20 of these segments may be 
obtained only on an airplane operated by 1 or another of the Big Four 
airlines.*” 

Remaining domestic trunkline service is furnished by the so-called 
Middle Six and Small Three“ carriers. These 9 (now 8) com- 
paratively small companies share to varying degrees the 28 percent 
of the passenger market not accounted for by the Big Four airlines. 
The routes of these smaller trunkline carriers are not nearly so favor- 
able as those of the Big Four.” 

In a series of decisions announced in the latter part of 1955, the Civil 
Aeronautics Board, under the leadership of Chairman Ross Rizley, 
substantially altered the competitive pattern which had existed in the 





**The nature of the routes of the Big Four carriers, of course, gives them opportunity 
to develop large traffic volumes by tapping major pairs of metropolitan centers, particularly 
those of long-haul characteristics where air travel has more distinct time advantages over 
surface travel” (Committee questionnaire, answer 43, hearings, vol. 1, p. 508). 

4 Tos Angeles-Minneapolis served only by Western Air Lines, Inc., and Minneapolis-New 
York served only by Capital Airlines, Inc., and Northwest Airlines, Inc. 

7 Los Angeles-New York, New York-San Francisco, Chicago-San Francisco, San Francisco- 
Washington, Los Angeles-Washington, New York-St. Louis, Detroit-Los Angeles, Boston-Los 
Angeles, Cleveland-Miami, Boston-Chicago, Boston-San Francisco, Denver-~-New York, Kansas 
City-New York, Cincinnati-New York, Cleveland-Los Angeles, Chicago-Tampa, Detroit-San 
Francisco, Los Angeles-St. Louis, Detroit-Miami, and Boston-Miami. 

*Braniff Airways, Inc., Capital Airlines, Inc., Delta Air Lines, National Airlines Inc., 
Northwest Airlines, Inc., and Western Airlines, Inc. 

# Now reduced to two since the merger of Colonial with Eastern on June 1, 1956. The 
small carriers are Continental Airlines, Inc., and Northeast Airlines, Inc. 

°F. g.: Of the 50 leading domestic segments as of February 1956, Capital had routes 
covering only 13, National had routes covering only 6, Delta had routes covering only 5, 
Western had routes covering only 4, Nortwest had routes covering only 6, Braniff had 
routes covering only 3, and Continental and Northeast had routes covering only 1 apiece. 
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American trunkline industry since 1938. The effect of the decisions 
was to authorize competitive service in a number of aiNjOr traffic mar- 
kets that were formerly monopoly routes. In sum, 21 markets among 
the top 100 ranking air markets in the country received the benefits 
of competition for the first time, and the smaller trunklines were 
permitted to participate in lucrative routes and traffic centers where 
they previously had been excluded. The Board's action to strengthen 
the smaller domestic trunklines and to increase the amount of competi- 
tion among the trunklines was long overdue. Undoubtedly these de- 
cisions will strengthen the airlines industry and correspondingly will 
result in benefits to the public.” 

Despite these efforts to shore wp the routes of the smaller trunklines, 
the smaller carriers, nonetheless may have substantial difficulties in 
competing with the Big Four because of the constantly rising cost of 
aircraft. This dramatic development in the trunklines competitive 
pattern occurred in the short period of 3 months. In the New York- 
Chicago case, 5 i No, E-9537, September 1, 1955; the Denver Serv- 
ice case, Order No. E-9735, Novenvber 14, 1955; and the Southwest-— 
Northeast Service case, Order No. E-9758, November 21, 1955, com- 
petition was added on the following segments previously served only 


by the Big Four: 


TABLE 4.—Major markets* added to routes of small certificated carriers in 1955 


Number 
Carriers of carriers 
Major market serving ? Carriers added currently 

author- 

| ized 

Atlanta to New York Eastern Capial aii’ Weta. -.........-..cac0os 3 
Buffalo to New York American - 1) - GRR bees ccgupnemadrnarnntiaiel i 2 
Chicago to Denver United .| Continental and Trans World__...---- | 3 
Dallas to New Yor! A merican Braniff and Delta 3. wsauwaay 3 
Denver to Los Angeles United : Continental and Trans World__.----.- 3 
Denver to San Francisco 40 ....| Western and Trans World_. wee 3 
Detroit to Philadelphia ae ee Capital _- iniiladbi 2 
Houston to New York Eastern Delta, American, 3 and Braniff 3- 4 
Kansas City to Los Angeles __. rans World United and C ontinental ws faa 3 
Memphis to New York American Braniff and C apital - sg woud 3 
New Orleans to New York Eastern Capital and Delta seewweett dl] 3 
New York to Tulsa --- ..--| American- | Braniff and Trans World. 3 
Salt Lake City to San Francisco United__......; Western . 2 


Pairs of points in the top 100 pairs in terms of passenger-miles flown in September 1954. 
: ‘W here another carrier is authorized but did not carry 10 percent of the number of passengers carried by 
the predominant carrier it is considered that service is provided by only 1 carrier. 
One intermediate stop required. 


‘The chairman commended Mr. Rizley on his actions to increase competition in the 
domestie trunkline industry as follows: 

“Chairman Rizley, I want to state that in the 1 year of your chairmanship, you have 
brought to the CAB a most refreshing outlook. You have fought for additional competi- 
tion among the 12 scheduled trunkline carriers. You have brought increased services to 
many cities which were theretofore served by one carrier. I believe as a result of your 
efforts a competitive air service between 44 of the 50 top pairs of cities has been accom- 
plished.’’ Hearings, vol. 2, p. 943. 
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Table 5, prepared by the CAB, sets forth detailed statistical infor- 
mation concerning the domestic trunkline industry. 


TaBLE 5.—Roule-miles, major segments served and selected traffic and financial data, 
domestic trunk lines 1 12 months ended Dec. 31, 1956 
























































Route-miles | Scheduled revenue | Scheduled revenue 
certificated | Major passenger-miles | plane-miles flown 
Domestic trunks | | segments | flown (in thousands) (in thousands) 
YS earn ampere ti eh el 
(num ber) | | 
Number | Percent | Amount | Percent) Amount | Percent 
ala ick 4 ka ncaa ee wesimanipeegiens. bbsepetegpagesmaligandiiastatat tardies ceaseless ar 
Total truviks..................- | 147,385 | 100.00 397 | 19,205,675 | 100.0 | 563,118 100. 0 
Big Four._...............] 80,084] 54.34] 92 | 14,228,068 | 74.1 | 390,812; 69.4 
\—--- —|———— -|-—_ ——— | | —- ——— | —— —— | ———— 
aad ; __..| 25,182] 17.09 | 49 | 4,265,962! 22.2) 119,417 21.2 
EAL...-.. ubt se eee 19, 577 | 13. 28 21 3,341,800 | 17.4 89, 681 | 15.9 
TWA ‘ mecuaiee 18, 292 12. 41 43 | 2, 866, 342 | 14.9 | 77, 116 | 13. 7 
Oe i xi 208 i desed i349 17, 033 | 11. 56 | 52 | 3, 753, 964 | 19.6 | 104, 598 | 18.6 
Middle Six _.....| 54,366| 36.89; 49 | 4,536,280| 23.6 | 148,512 2. 4 
| SSS EEE ee tua} » ee ee amt 
BNF___- 7. 84 | 9| 004,674| 3.1) 25,484 ‘ 
CAP... 6. 43 | 16 | 792, 095 | 4.1} 30,739 ) 
DAL 9. 02 | 410] 952,601/ 5.0 29, 998 | 1.3 
WAD 2.4222. 7| 849,619) 4.4] 21,959 3.9 
NWA ‘ - 10 823, 420 | 4.3 22, 017 3. 9 
WAL. 2.7] 18,315 | 3. 3 
= —= = SS OS | 
Small Three aa ‘ 2.3} 23,794 4.2 
“ - ——— — — - = 
eR. tae seene 1, 433 i 103, 645 | 5 4, 969 ¥ 
OO BE. cobs etal 8, 286 | 0 221, 223 1.2 12, 250 2.2 
PIEA W 2e5=u«-- 3, 216 2 | 116, 450 sou 6, 575 ta 
| 
| Aireraft assigned {| Average’ ‘Net oper-| Rate of | Rate of Percent 
to scheduled | invested ating [return on (return on | operating 
Domestic trunks operations eapital profit equity total expenses 
258 ;: | (in } (in invest- invest- are to 
| thousands); thou- | ment‘ ment 7 total 
Number | Percent | | sands) | revenue 
hE ti eioteridi seh tne eel fe ate em ea oe tient peared 
Total trunks. ._..............} 925 | 100.0 | $603,865 | $57,152 | §15.27 $41. 87 #39 
= ESS 6 SE: Fae ea begeasee  SS ee |e — 
|, er Ss 604 65,3 | 440, 934 43, 096 815.03 |; *%11.72 +38 
——_——|_—— aa SS oe aa le ae : 
BM Us... . i Srictereld bs 180 | 19.4 | 137,464 | 17,824 | 17.02 | 14, 08 85 
ERs = A nm ny 121 | 13.1 | 97,985 | 9,041 | 20,52 14.00 87 
TWA... 135 14.6 | 70, 134 | 5, 135 10. 70 8.83 | a 
UAL 18. 2 11, 096 | 11. 45 9. 16 yO 
Middle Six fe 4 ‘| 13,686) $17.24) $13.05) $90 
oer <--;: | 11.78 | 10. 99 wo 
CAP Las edebdeel 27.47) 21.77 a 
BT a concn hts apintens 16.79 | 10.11 37 
NAL Sakaieglitiing | 19. 23 14, 62 34 
NWA 12. 38 10. 47 | 9 
WAL. 17.33 13. 20 S 
Small Three... ..-- ..----- 7 $5.13 | $6.01 897 
CAL... —9.52| —940 | 102 
CAL... a 7. 46 | 6. 27 | 94 
FORA fnimisenoes: al 7.92 | 7.92 O8 











1 Domestic operations only of those carriers having foreign or overseas operations. 

2 100 leading segments in terms of passenger-miles. Based on September 1955 origination and destination 
traffic survey. 

3 Does not include pairs between which single plane service is not available. 

43 pairs receive service through interchange only. 

5 Average of 5 quarterly balances of net worth, long-term debt, and notes payable prorated hetween 
domestic and international services on the bases of relative operating expenses. 

6 Net income (with adjusted mail pay and subsidy) as a percent of net worth. 

7 Net income (with adjusted mail pay and subsidy) before interest as percent of average invested capital 

8 Weighted average. 


Source: Quarterly Report of Air Garrier Operating Factors, December 1955. Certificated air carrier 
traffic statistics. CAB records. 
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Local service curriers 


Although the grandfather carriers, which constitute the domestic 
trunklines, are by far the most significant factors in the domestic air- 
line industry today, and which accounted for 94.9 percent of total com- 
mercial revenues for certificated carriers during the year 1954, an 
integral part of the national air transportation system is made up of 
small local service carriers, otherwise known as feeder lines. Since en- 
actment of the Civil Aeronautics Act of 1938, a total of 23 local service 
carriers have been certificated by the CAB,” of which 13 are in opera- 
tion today and the certificated routes of a 14th are operated by a trunk- 
line carrier.** 

Since their first full year of service in 1946,% feeder lines have 
grown in importance in connection with the growth of the airlines 
industry as a whole, From 1947 to 1955, revenue passenger-miles 
flown by feeder lines rose from 46.4 million to 523.3 million. In the 
same period, operating revenues grew from $8,411,000 to $57,236,000. 
The development of the local service carriers is depicted in the fol- 
lowing table: 


TABLE 6.—Growth of local service carriers, 1947-55 











| } | | } I 
| 1947 | 1948 | 1949 | 1950 | 1951 | 1962 | 1953 | 1954 | 1955 
}- | | | 

| 


! 
” 
| | | } } 
Route-miles in operation 1_| 6, 646 | 11,346 | 13, 758 | 19,606 | 21,354 | 20,918 | 22,205 | 22,683 | 22,194 
Revenue passenger-miles | 
millions of dollars 46.4 87.9 | 134.7 | 188.8 | 289.6) 339.2 | 390.9 | 461.2 523.3 

Operating revenues | 

thousands of dollars__| 8,411 | 15, 921 
Profits. ..............do_...}* (1, 105)} 2 (580) 
BR ee 00.0528 diane bee 


21,418 | 27,683 | 36, 741 42, 379 | 49,358 | 54,473 | 57, 236 
2(1,451)| 2 (575) 202 | ? (486)| (2,033) 958 2 (56) 
Sencar 6, 7 --«-----| 25,823 |........| 24,073 | 9 26, 861 








1 CAB records. 
2 Denotes loss. 
* As of Sept. 30, 1955. 


Source: Air Transport Association, Air Transport Facts and Figures (1956). 


5? All American Airways, Inc., Arizona Airways, Inc., Aviation Enterprises, Inc., Bonanza 
Air Lines, Inc., Central Airlines, Inc., Empire Air Lines, Inc., Essair, Inc., lowa Airplane 
Co., Ine., Mid-Continent Airlines, Inc., Orlando Airlines, Ozark Airlines, Inc., Parks Air 
Transport, Inc., Piedmont Aviation, Inc., Purdue Aeronautics Corp., Robinson Aviation, 
Inc., Southern Airways, Inc., Southwest Airways Co., Summit Airways, Inc., Roscoe 
‘Turner Aeronautical Corp., West Coast Airlines, Inc., B. W. wig ns Airways, Inc., Ray 
Wilson, Inc., Wisconsin Central Airlines, Inc. Committee questionnaire, answer No. 4, 
hearings, vol. 1, p. 498. The oBard has also given certificate to two carriers to transport 
passengers by helicopter to and from New York and Los Angeles, respectively. Another 
helicopter company transports mail and property in the Chicago area. 1955 Annual Re- 
port of Civil Aeronautics Board, p. 4. 

58 Allegheny Airlines, Inc. (formerly All American Aviation), Bonanza Air Lines, Inc., 
Central Airlines, Ine., Frontier Airlines, Inc. (corporate name after consolidation of 
Arizona Airways, Inc., Challenger Airlines Co., formerly Summit Airways, Inc., Monarch 
Air Lines, Inc., formerly Ray Wilson, Inc.), Lake Central Airlines, Inc. (formerly Roscoe 
Turner Aeronautical Corp. and later Turner Airlines, Inc.), Mohawk Airlines, Inc. (for- 
merly Robinson Aviation, Inc., later Robinson Airlines Corp.), North Central Airlines, 
Inc. (formerly Wisconsin Central Airlines, Inc.), Ozark Air Lines, Inc., Piedmont Aviation, 
Ine., Southwest Airways Co., Southern Airways, Inc., Trans-Texas Airways (formerly 
Aviation Eenterprises, Inc.), West Coast Airlines, Inc. (acquired Empire Air Lines. Inc.). 
Braniff and Continental, two trunkline operators, also have been certificated for feeder 
routes. Local service airlines originally received only temporary certificates from the 
Board. In 1955, however, Congress enacted a little grandfather clause with respect to all 
feeder carriers in operation since January 1, 1953, requiring certification on virtually 
the same basis as the trunkline carriers had earlier been certificated. 69 Stat. 49 (1955), 
49 U. S. C. 481 (e) (3) (1952 Supp. III). 

‘The first feeder line providing service between Houston and Amarillo, Tex., and in- 
termediate points was actually certified in 1943. Continental Air Lines, Inc., et al., Addi- 
tional Air Service in Texas, 4 C. A. B. 215 (1943). Due to legal presen, it was 
almost 2 years later, however, before operations were commenced. Zook, The Certification 
of Local and Feeder Air Carriers, 7 Southwestern L. J. 185, 187 (1953). The Board first 
announced a policy of temporarily certificating a system of local service carriers in 1944. 
Investigation of Local, Feeder, and Pickup Air Service, 6 C. A. B. 1 (1944). “In the fall 
of 1946, 4 more carriers began operations in the Northwest area of the United States 
and on the west coast; 3 more local air services began to operate during 1947 and an 
additional 3 in the next year, 1948. In 1949 seven more carriers inaugurated service, 
and the last local service carrier to begin operating did so in September 1950.” Adams, 
Future Airline Service Depends on State Support, 20 J. of Air Law & Comm., 403 (1953). 
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The principal business of local service lines is to provide passenger 
service for short-haul routes that connect leading regional centers 
with less populous urban communities.” Because of their typically 
short-haul operations and the fact that they do not provide direct or 
nonstop service between major cities, the local service lines generate 
but a small proportion of total airline business. During 1954, for 
example, all local service carriers together had commercial revenues 
of $29,820,000 or only 3 percent of the $995,913,000 commercial rev- 
enues obtained by the entire domestic certificated industry. In 
1955, local service carriers flew but 2.5 percent of overall revenue ton- 
miles flown by domestic certificated carriers, as contrasted with 73.1 
percent flown by the Big Four alone and 24.4 flown by the remaining 
factors in the industry.” As a result local service carriers have oper- 
ated at a loss and all have therefore had to be subsidized by the United 
States Government. The amount of subsidy for the local service car- 
riers is shown in table 7. 








TABLE 7.—Hstimated subsidy accruing to local service carriers, fiscal years 
1951-57 
[In thousands of dollars] 
Carriers 1951 1952 1953 1954 1955 1956 1957 
Allegheny --. 1, 784 1, 683 1, 860 1, 718 1,717 2, 287 2, 334 
Bonanza 590 631 701 922 815 1, 183 1, 275 
Central. -_- 946 1, 437 1, 786 1, 710 1,919 2, 109 2, 450 
Empire _- 572 557 | | 
Frontier | 2,428 2, 618 2,795 | 2,780 2, 55 2, 477 2, 481 
Lake Central. 739 762 747 | 1,507 1, 42: 1, 358 | 1, 348 
Midwest 396 | 205 | well - 
Mohawk ’ ; | 875 749 | 823 | 1,021 | 675 | 1,237 1, 281 
North Central- 1, 218 1,207 | 2,115 | 2,204); 1,770 1, 376 1, 334 
Ozark ! 796 | 2,077 2,249 | 1,882 1, 806 2, 241 2, 787 
Piedmont 1, 160 820 1,548 | 2,011 1,979 2, 088 2, 166 
Continental (Pioneer) 1,064 | 1,003 1,018 1, 295 1, 234 1, 152 1, 135 
Southern 1, 387 1, 925 1,914 1, 901 1, 706 1, 716 1, 901 
Southwest __-- 782 831 946 1, 102 975 1, 341 1, 792 
Trans-Texas_ -_- 1, 584 1,579 | 1,505 | 2,636 2, 468 2, 534 3, 075 
West Coast_- 652 612 1, 521 1, 498 1, 595 1, 808 1, 728 
Wiggins , 337 | 204 272 23 
as | | . oe niet = 
Total__-.. ----| 17,310 | 18,990 | 21,800 | 24,300 | 22,637 | 24,907 | 27, 087 
Source: CAB reports, Service Mail Pay and Subsidy for United States Certificated Air Carriers: Fiscal 


years 1951-53, Septe mber 1955 report, fiscal years 1954-57, September 1956 report. 
Domestic all-cargo carriers 

Although passenger traffic is by far the most important revenue 
generating factor in commercial aviation today, freight carriage, a 
rel: tively new phase of the airlines industry, has become of increas- 
ing importance, particularly in the years since World War II. 

The Civil Aeronautics Act of 1938 prohibited any air carrier from 
engaging in “air transportation” without obtaining a certificate of 
necessity and convenience from the Civil Aeronutics Board.** The 
words “air transportation” have been defined so as to include the car- 
riage of persons, mail, or property.®’ Although the certificates of 


“The principal characteristic of local air service is the provision of relatively 
short-haul transportation” (committee questionnaire, answer No. 7, hearings, vol. 1, 
p. 494) 

« Committee ea lire, answer No. 6, hearings, vol. 1, pp. 493-494. 

S? Hearings, vol. 1, p. 384. 

8852 Stat. 981 (1948). 49 U. S. C. 481. 

59**In the light of the definitions it is apparent that “air transportation” as used in 
sec. 401 of the act, means the carriage by aircraft in commerce of persons or property as 
a common carrier for compensation or hire or the carriage of mail by aircraft,’’ Dimond, 
J., in Pacific Northern Airlines y. Alaska Airlines, 80 F. Supp. 592 (D. C. Alaska, 1948). 
And see Investigation of Nonscheduled Air Services, 6 CAB 1049, 1050 (1946). 
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trunkline carriers authorized the: transportation of property without. 
limitations,” for many years the only “property” transported by 
scheduled airlines consisted of small packages sent by means of what 
is known as air express. Indeed, agreements between the principal 
airlines and Railway Express Agency, Inc., that provided the airlines 
would accept no other property for transportation than that tendered 
by the Railway Express Co. existed for many years.” 

During World War II, under the compelling necessity to transport 
rapidly over long distances essential weapons and supplies brought 
about by w artime exigencies, the carriage of freight by volume be- 
came an accepted mode of transportation. After hostilities had 
ceased, it was logical that wartime methods of cargo transporta- 
tion would be adapted to civilian use. Even then, however, develop- 
ment of a large-scale market for freight carriage by the certificated 
industry grew slowly. In the first postwar year ‘of 1946, for e3 xample, 
domestic trunklines flew only a total of 5,065,786 freight ton-miles 
as against 18,222,638 ton-miles of air express carriage." 

It thus remained for independent, noncertificated companies to pro- 
mote the air-freight business in the immediate postwar period.” Slick 
Airways, for example, one of the initiators of air cargo carriage, began 
developmental work in the early postwar years with $1 million of 
private capital, a fleet of 10 planes, and a roster of 275 employees. 
During its first full month of operations in April 1946, it flew a 
quarter of a million ton-miles of air freight, and for the entire year 
of 1946, Slick alone carried 11,198,322 ton-miles of air freight. 

Once its commercial feasibility had been demonstrated by the ir- 
regular cargo carriers, the large certificated trunklines joined in pro- 
moting the growth of the air-freight industry. As a result of the 
vigorous activity of all factors in stimulating freight carriage, since 
1946 domestic civil air cargo has more than tripled. 

In the year 1949, the CAB authorized four air carriers to operate 
on a scheduled basis solely as air cargo carriers between various points 


® Investigation of Nonscheduled Air Services, 6 CAB 1049, 1956 (1946) ; see Air Freight 
ease, 10 CAB 572, 578 (1949). 

6 Contracts between Railway Express Co. and All American Aviation, Inc., American 
Airlines, Inc., Braniff Airways, Inc., Chicago and Southern Air lines, Inec., Colonial Air- 
lines, Ine., Continental Airlines, Inc., Delta Air Corp., Eastern Air Lines, Inc., Inland Air 
Lines, Inc, Mid-Continent Airlines, Inc., National Airlines, Ine., Northeast Airlines, Inc., 
Northwest Airlines, Inc., Pan American Airways, Inc., Pennsylvania-Central Airlines 
Corp., Trans-Canada Airlines, Transcontinental & Western Air, Ine., United Air Lines 
Transport Corp., and Western Air Lines, Inc., all contained a provision that the: “Air 
company agrees that during the time in which operations are carried on under this 
contract it will not accept express business, as described above, or otherwise, from any 
party other than the Express Co. * * *.” At the behest of the CAB the above provision 
was stricken from the contracts in 1943. See Railway Express Agreements, 4 CAB 157 
(19438). 

* 1949 Annual Report of the Civil Air Aeronautics Board, p. 52. In 1955, trunkline 
carriers transported 174,021,000 cargo ton-miles of freight with 49,717,000 ton-miles of 
express. Air Transport Association, Air Transport Facts and Figures (1956). 

*® “Accordingly, in late 1945 and early 1946, a number of new companies were organized 
for the purpose of entering the field of commercial air freight, the transportation of large 
shipments in freight planes over freight routes at freight rates. These all-freight car 
riers * * * had no interest in passenger traffic—were convinced that a huge potential 
in air freight existed and that, although it moved generally along the same routes as 
passenger traffic did, the problems td be faced by the carrier were quite different. They 
believed that salesmanship, expeditious, and dependable transport, efficient and economical 
operation, a new approach, and a tariff of low rates would quicken this potential into 
actual cargo. They discounted studies which had been made by the major passenger 
airlines and others which indicated that rates low enough to attract air freight in volume 
would be too low to cover operating costs. They brought to their all-freight operations 
an efficiency and economy previously unknown in air transportation, and firmly relied 
upon low costs to make air freight pay its own way and yield a profit to its carriers,” 
(Slick Airways v. American Airlines, Civ. No. 317-50, U. S. Dist. Ct., N. J., complaint, 
printed in hearings, vol. 2, p. 1268, at 1271). 
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in the United States.°* The route patterns established by the Board 

created 2 transcontinental freight services and 1 north-south service. 
The fourth airline proposed to serve points within the State of Texas, 
but its certificate was later cancelled by the Board.* Thus, of the 
originally certificated domestic all-cargo carirers, only two remain 
active today. Two additional carriers, however, have been certificated 
for domestic operations.” 

The certificated all-cargo carriers have had to operate continuously 
in competition with trunkline carriers whose air freight business has 
rapidly expanded, with feeder lines, as well as with noncertificated 
irregular carriers. As a consequence, the overall participation by the 
cargo carriers that originally developed the air-freight market has 
tended to decline in recent years. In 1947, independent air carriers 
transported 45 million ton-miles of freight as contrasted with about 
35 million for trunkline passenger carriers. Within a short time, 
the tables were reversed, however, for the year 1948 saw the passenger 
trunklines’ volume virtually doubling to 70 million ton-miles whereas 
the independent group accounted for but 46 million. 

As shown by table 8, the proportion of freight business ac- 
counted for by the all-cargo carriers has fluctuated, despite the 
general rise in airline freight traffic. In 1955 the all-cargo carriers 
transported 100,882,000 ton-miles of cargo, or 27 percent of the 
367,627,000 total ton-miles carried by the entire industry. During 
the year 1954, certificated all-freight carriers in both domestic and for- 
eign service had freight revenues of $13,958,000 constituting only about 
14.6 percent of the $95 488,000 revenue from common carriage of ex- 

ress and freight for the ‘total certificated industry. During 1955, 

owever, all freight carriers had freight revenues amounting to $18,- 
638,000, or 16.3 percent of the total $114,224,000 revenue for common 
carriage of express and freight for the entire certificated industry. 
In 1954 irregular carriers had revenues amounting to $4,274,000 from 
carrying express and freight; in 1955, however, their freight revenues 
declined to $3,743,000. 


“The Flying Tiger Line, Inc., Slick Airways, Inc., U. 8. Airlines, Inc., and Airnews, 
Ine. Air Freight Case, 10 CAB 572 (1949). The freight carriers originally operated on 
an irregular basis or as contract carriers and were accordingly not required to obtain 
certificates of public convenience and necessity. In 1949, however, the Board authorized 
all freight carriers to obtain letters of registration to operate scheduled fre ight service 
without a certificate of convenience and necessity pending the outcome of proce a 
a a authorized this certification of 4 all-cargo carriers. See 14 C. F. 
292.5 (1949). 

1949 Annual Report of the Civil Aeronautics Board, p. 10. 

Riddle Airlines, Inc., and American Air Expert & Import Co. 

& Air Transport Association, Air Transport Facts and Figures 9 (1956). 
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_ DOMESTIC, INTERNATIONAL AND OVERSE, 
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American Ais*Emport end lepert Co, 123___ S$ ~48__ 5-25-57 = 4 
The Fiytag Tiger Line, Inc, 0. 5-B <8 5-25-57 , 
Riddle Airlines, Inc. ee \ 


Riddle Airlines, Inc. 128. 5- hi -4l__.. 5-25-57 
Seaboard & Western AirMocs, ee, * ee 


Stick Airways, Inc. Wi —___.. 5-1 «65 —. 5-25-57 
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end Gesyequil, Ecuador, 


tei? 
“/ Certificate coutimees in effect pursuant to Administrative Procedure a 
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2/ The route shown for Sesboard & Western is that shown im Approved ; Cargo and Mail Routes 
Service Pian. 


Points within authorized to The Flying T Line, Inc. 
1/ Arectoo, Meyegues snd Ponce, P. BR. are served im conjunction with 2 rag” 9 
Sen Juan. 


# Points within areas authorized to Slick Airways, Inc. 
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Irregular carriers 


Title IV of the Civil Aeronautics Act of 1938 contained a positive 
mandate that no operations subject to the act could be conducted 
without a certificate of convenience and necessity obtained from the 
Board.* Title IV of the act also provided for the regulation by the 
Board of a wide variety of economic activities of air carriers subject 
to the act.” In addition, the act empowered the Board “from time 
to time and to the extent necessary * * * [to] * * * exempt from 
the requirements of this subchapter or any provision thereof, or any 
rule, regulation, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that * * * enforce- 
ment * * * would be an undue burden on such air carrier or class of 
carriers by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air carriers and 
is not in the public interest.” 7 The Board was further authorized to 
“establish such just and reasonable classifications or groups of air 
carriers for the purposes of this subchapter as the nature of the serv- 
ices performed by such air carriers shall require * * *”™ 

Pursuant to the above statutory authority, the Board, in October 
1938, issued an exemption regulation governing the activities of 
certain “nonscheduled” carriers."* In substance, the regulation ex- 
empted from all of the provisions of title IV of the act, except section 
401 (1) ** and the reporting requirements of section 407, air carriers 
that did not engage in scheduled operations. In 1938 this privilege 
affected a relatively few types of air carriage incidental to the general 
air transportation picture, such as the sale and service of aircraft, 
flight instruction, and the operation of airports, and such commercial 
activities as crop dusting and aerial advertising.” Early nonsched- 
uled operations were therefore of limited economic significance and 
involved little, if any, “air transportation” as conceived by the act.”* 

After World War II, however, a new impetus was given to the 
growth of nonscheduled air transportation. The war, which had had 





6 52 Stat. 987 (1938), 49 U. S. C. 481 (1952). 

® The act, in addition to authorizing the Board to grant certificates of convenience and 
necessity. gave supervisory authority to the Board over transportation rates (52 Stat. 992 
(1938), 49 U. S. C. 483 (1952)), consolidations and mergers of air carriers (52 Stat. 1001 
(1938), 49 U. S. C. 488 (1952)), interlocking directorates among air carriers (52 Stat. 
1001 (1938), 49 U. S. C. 489 (1952)), and agreements among carriers (52 Stat. 1003 
(1938), 49 U. S. C. 492 (1952)). The act also imposed a number of economic burdens 
upon carriers such as furnishing, upon reasonable request, the transportation provided 
in their certificate (52 Stat. 998 (1938), 49 U. S. C. 483 (1952)), providing safe and 
adequate service and equipment (ibid.), and carrying mail when required by the Post- 
master General (52 Stat. 993 (1938), 49 U. S. C. 485 (1952)). 

70 §2 Stat. 1004 (1938), 49 U. S. C. 496 (b) (1) (1952). 

7152 Stat. 1004 (1938), 49 U. S. C. 496 (a). 

72 Regulation 400-401 (1938). 

7352 Stat. 987 (1938), 49 U. S. C. 481 (1) (1952), prescribing rates of compensation, 
maximum hours, and working conditions of pilots and copilots. 

™**An operation was deemed to be scheduled if (1) it involved the flight of one or more 
airplanes from a takeoff point in one State (or Territory or possession of the United 
States) to a landing point in another such State, Territory, or possession, or in a foreign 
nation, and (2) the air carrier held out to the public by advertisement or otherwise that 
it would operate one or more airplanes between such points regularly or with a reasonable 
degree of regularity, and (3) the air carrier permitted it to be generally understood that 
on such flights, and for compensation or hire, it would accept for transportation between 
such points such members of the public as might apply therefor, or such express or other 
property as the public might offer’ (Large Irregular Carriers, Exemptions, 11 CAB 609, 
612 (1950)). 

7% They furnished a call-and-demand air service operating generally from a fixed base, 
and fiving where, when, and if requested without regard to any schedule. For the most 
part, they operated small nontransport type aircraft and their air transportation services 
were only incidental to, and a byproduct of, other aviation activities such as the sale and 
servicing of aircraft and accessories, flight instruction, and the operation of airports” 
(CAB, History of the Authorization for Nonscheduled Operations, hearings on S. 2647, 
83d Cong., 2d sess. (1954), 753-754). 

7° Investigation of Nonscheduled Air Services, 6 CAB 1049, 1052 (1946) ; Large Irregular 
Carriers, Exemption, 11 CAB 609, 612 (1950). 
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a tremendous impact upon other areas of aviation, had given rise to a 
number of circumstances serving to stimulate the development of non- 
scheduled operations. During the war years, not only had many per- 
sons come to accept flying as a routine method of transportation, but 
many veterans who had learned to fly in combat were afterward 
eager to exploit their talents in commercial markets, Surplus air- 
craft of the military also provided a ready means for entering the air 
transportation business for those who wanted to conduct their own 
operations. 

As a result of these many factors, nonscheduled operations of all 
types expanded, particularly in the field of carriage of persons and 
property.” At the time, the Board took note of the fact that many 
services which nonscheduled lines were offering were not contemplated 
by the original exemption regulations, particularly the hauling of 
passengers and transportation of eee In an effort to protect the 
certificated industry from nonscheduled competition, the Board in a 
series of amendments to its exemption regulations and in numerous de- 
cisions, in the period between 1947 and 1955, erected stringent bound- 
aries around the operations of these companies, which it redesignated 
large irregular air carriers. 

As set forth in table 9 below, passenger and cargo business of ir- 
regular carriers has shown an annual growth ever since the early 
vostwar period. In the year 1955, the passenger operations of irregu- 
far carriers equaled 1,394,253,000 revenue passenger miles, while cargo 
operations, during the same period came to 73,962,000 cargo ton- 
miles. As of 1950, approximately 2,400 letters of registration were 
outstanding for small irregular carriers.”* However, although 147 
letters of registration were originally issued to large irregular carriers, 
because of various contingencies only 54 nonscheduled companies 
were in operation at the time of the hearings.” 





7 “Unlike the nonscheduled carriers which had operated prior to the war, many of the 
persons conducting noncertificated operations since the end of the war have relied entirely 
upon revenue obtained from the carriage of persons or property, without support from the 
other activities ordinarily conducted by fixed-base operators” (Large Irregular Carriers, 
Eremptions, 11 CAB 609, 613 (1950)). 

78 “A few illustrations gathered from the sources indicated below will show the scope and 
character of these operations. One company is operating what purports to be a contract 
service with 16 planes, including C—47’s, with 10 more planes on order, the operations ex- 
tending the length of the east coast of the United States and even beyond its borders. 
Another operates an advertised charter service between New York, N. Y., and Miami, Fla., 
with a DC-3. A third company is using 6 flying boats for nonscheduled and contract 
cargo operations in the Caribbean and South Atlantic areas. Another advertises frequent 
charter flights from New York to Miami in 28-passenger twin-engine planes. One charter 
operator has a fleet of 13 twin-engine Cessnas. Another operates with DC—3’s from Florida 
to Washington, D. C., New York, and Boston, Mass. Another has announced a service with 
DC—3’s between Boston, Providence, R. I., and New York on the north, and Miami on the 
south. A new company has begun operations wtih 6 converted C—47’s, transporting perish- 
ables from Florida to northern cities. These air transportation services are not the casual, 
incidental air transport operation of the fixed-base operator of prewar years. They are 
in all essential respects public transportation services performing a wide variety of services 
and operating throughout extensive areas” (Investigation of Nonscheduled Air Services, 
6 CAB 1049, 1053 (1946) ). 

7% Large Irregular Carriers, Exemptions, 11 CAB 609, 614 (1950). 

80 Aero Finance Corp., Air Cargo Express, Inc., Air Services, Inc., Airline Transport Car- 
riers, Inc., All-American Airways, Inc., American Air Export & Import Co., American Flyers 
Airline Corp., Arctic-Pacific, Inc., Argonaut Airways Corp., Arnold Air Service, Inc., Asso- 
ciated Air Transport, Inc., Aviation Corporation of Seattle, Blatz Airlines, Inc., California 
Air Charter, Inc., Capitol Airways, Inc., Caribbean American Lines, Inc., Central Air Trans- 
port, Ine., Coastal Cargo Co., Ine., Conner Air Lines, Inc., Continental Charters, Inc., 
Currey Air Transport, Ltd., Beonomy Airways, Inc., General Airways, Inc., Great Lakes 
Airlines, Inc., Hemisphere Air Transport, Johnson Flying Service, Inc., Los Angeles Air 
Service, Inc., Meteor Air Transport, Inc., Miami Airline, Inc., Modern Air Transport, Inc., 
Monarch Air Service, Overseas National Airways, Paul Mantz Air Service, Peninsular Air 
Transport, Quaker City Airways, Ine., Regina Cargo Airlines, Inc., Royal Air Service, 
Seaboard & Western Airlines, Ine., Sourdough Air Transport, Southern Air Transport, 
8S. S. W., Inc., Standard Airways, Stewart Air Service, Trans-Alaskan Airlines, Inc., Trans- 
American Airways, Trans-Caribbean Airways, Inc., Trans National Airlines, Inc., Trans- 
ocean Air Lines, Twentieth Century Air Lines, Inc., The Unit Export Co., Inc., United 
Stetes Overseas Airlines, Inc., United States Aircoach, World Airways, Inc., World Wide 
Airlines, Inc. 
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It is interesting to note some of the particular economic areas of the 
aviation industry where irregular carriers today play a significant 
role. Charter operations, for one, is a type of air carriage not only 
peculiarly suitable for the type of service authorized to noncertificated 
carriers but also one in which little interest has been shown in the past 
by domestic trunkline operators.** In the year 1953, however, 53 per- 
cent of irregular carrier flights were on a charter basis, whereas less 
than one-half of 1 percent of the revenues of trunkline carriers came 
from such nonscheduled operations as charter flights, etc. 

Another important type of transportation offered by irregular car- 
riers lies in the field of specialized services. Not precisely definable, 
specialized services run the gamut of flight operations from carrying 
migratory workers to transporting turkey poults from hatcheries. 

Noncertificated carriers also supply passenger service at times when 
peak demand outstrips the transportation facilities of regularly sched- 
uled airlines. Holiday travel, midwinter and summer vacations, con- 
ventions, etc., often give rise to need for transportation which can be 
fully met only with the assistance of supplementary flights from non- 
scheduled planes. 

Irregular airlines have played an important pee in military opera- 
tions, notably in the Berlin airlift and during the Korean hostilities.” 
They have also participated to a considerable extent in domestic trans- 
port of servicemen and cargo for the Armed Forces.* 

Finally, irregular carriers pioneered in the development of “air- 
coach” transportation which furnished low cost flight service to the 
previously untapped economic market of low and medium income 
groups.“ Today, with the major scheduled carriers also actively par- 
ticipating in the aircoach market, domestic trunkline coach traffic has 
expanded to more than 6 billion passenger miles in the year ending 


June 1955, accounting for approximately 35 percent of total passenger 
mile volume.® 





s!“The certificated carriers do not generally assign aircraft or personnel exclusively to 
charter services. Since they can obtain a better utilization of aircraft in scheduled service, 
they cannot be expected to develop aggressively their charter business” (Large Irregular 
Carrier Investigation, Order No. E—9744, decided November 15, 1955). 

82In the Berlin airlift, irregular carriers transported about 25 percent of the passengers 
and 57 percent of the cargo tons carried by commercial air carriers in charter operations 
(Large Irregular Carrier Investigation, Order No, E-9744, decided November 15, 1955). 
be supplied about half the capacity furnished by commercial aircraft during Korea, 

) ° 


Ibid. And see Jones and Davis, The “Air Coach” Experiment and National Air Trane- 
port Policy, 17 J. Air L. & Comm. 1, 3 (1950) 


% 1955 Annual Report of the Civil Aeronautics Board, p. 1. 
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On November 15, 1955, the Board granted a number of irregular 
carriers a new status as “supplemental carriers.” ** Under the new 
regulations, charter flights to transport persons or cargo made by 
these carriers between any and all points within the United States or 
between the United States and its Territories without limitation as 
to frequency or regularity, or, in other words, on a scheduled basis. 
With respect to individual sales flights, however, such supplemental 
carriers may only tender regular service between any pairs of points 
up to a maximum of 10 flights in each direction per month between 
any given pairs of points except intra-Alaska.*’ On flights abroad, 
charter flights carrying cargo may be made without limitation, but 
passenger charter flight may be undertaken only upon obtaining spe- 
cific authority from the Board for each flight. Operating authority 
for the new supplemental carriers is contrasted with that previously 
in effect for irregular carriers in the following table 10: 


8 Order No. B-9744 (November 15, 1955). ‘The carriers so designated are: 


Aero Finance Corp. Southern Air Transport 

Air Cargo Express, Inc. Great Lakes Airlines, Inc. 
Airline Transport Carriers, Inc. Johnson Flying Service, Inc. 
Air Services, Inc. Los Angeles Air Service, Inc. 
All American Airways, Ine. Meteor Air Transport, Inc. 
American Air Export & Import Co. Miami Airline, Inc. 
American Flyers Airline Corp. Modern Air Transport, Inc. 
Arctic-Pacific, Ine. Overseas National Airways 
Argonaut Airways Corp. Paul Mantz Air Services 
Arnold Air Service, Ine. Peninsular Air Transport 
Associated Air Transport, Inc. Quaker City Airways, Inc. 
Aviation Corporation of Seattle Regina Cargo Airlines, Ine. 
Sourdough Air Transport Royal Air Service 

Blatz Airlines, Inc. California Air Charter, Ine. 
S. S. W., Ine. Capitol Airways, Inc. 
Caribbean American Lines, Inc. Stewart Air Service 
Standard Airways Central Air Transport, Inc. 
Trans-Alaskan Airlines, Inc. Coastal Cargo Co., Inc. 

The Unit Export Co., Ine. Curry Air Transport, Ltd. 
Economy Airways, Inc. United States Overseas Airlines, Inc. 
United States Aircoach World Wide Airlines, Inc. 
Monarch Air Service World Airways, Inc. 


General Airways, Inc. 


8' A number of carriers not granted supplemental authority continued to operate under 
irregular status. 
8 Applicability of this regulation, however, has been stayed. 
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TABLE 10.—Comparison of basic* autnorizations 














Irregular air carriers Supplemental air carriers ? 
| ee ee eer ares 
Area | Charter and in- 
| Trafiic dividual sale Charter Individual sale 
flights _collec- flights flights 
| tively 
Interstate (other Persons and cargo_| All points may All points may All points may be 
than intra- be served but be served with served with no lim- 
Alaska) flights may be no limitations itations on regularity 
| neither regular on either regu- but no more than 10 
| nor frequent be- larity or fre- flights per month in 
tween any pair quency. | each direction may 
| of points.3__..._- be performed  be- 
| | tween any pair of 
| points.‘ 
Werte <3 x2. | Cargo only §._.... Same as above....| Same as above ¢...| Same as above, 








1 In addition, the irrgular air carriers and the supplemental air carriers are authorized pursuant to a blanket 
exemption expiring Dee. 1, 1957, to perform unlimited planeload movements in interstate (including intra- 
Alaska), overseas, and foreign air transportation of persons and/or cargo pursuant to contracts with the 
Department of Defense. 

2 The supplemental air carrier authorization, insofar as it related to foreign air transportation, has been 
stayed (order No. E-10161) until final decision on the foreign-transportation aspects of the large irregular 
carrier investigation. In this area, the large irregular carrier authorizations presently govern. 

3 As used in the irregular air carrier authorizations, the term “‘point’’ means any airport or place where 
aircraft may be landed or taken off, including the area within a 25-mile radius of such airport or place. 

4 As used in the supplemental air carrier authorizations, the definition of the term “‘point’’ differs for 
domestic, overseas, and foreign. In the case of the continental United States (exclusive of Alaska), a “point” 
is a single airport or place where aircraft may be landed or taken off, including the area within a 50-mile 
radius of such airport or place. In the case of a Territory or ssion of the United States, ‘“‘point”’ is 
defined as all of the area of the Territory or possession concerned. In the case of a foreign country, its terri- 
tories and possessions, a “‘point”’ is all of the area of the country or territory or possession concerned. 

5 Except that exemptions for specifie passenger charter flights are obtainable by both irregular air carriers 
= supplemental air carriers in accordance with the provisions of the Board’s 1955 transatlantic charter 
policy. 

6 Applicability of this regulation, however, has been stayed. 


The order that created the supplemental carriers has been reviewed 
by the court of appeals and the entire proceeding remanded to the 
Board for further findings required under section 416 (b) of the act 
for granting exemption from certification requirements.** 


International passenger and cargo carriers 


“Air transportation” is defined in the Civil Aeronautics Act of 1938 
as “interstate, overseas, or foreign” air transportation.** Accordingly, 
the same requirement of a certificate of public convenience and 
necessity from the Board was imposed upon airlines that desired 
to make commercial flights to points abroad as upon wholly domestic 
carriers. A similar burden was also cast by the act upon foreign car- 
riers that wished to make flights to the United States or its terri- 
tories.“ As distinct from certificates authorizing purely domestic 


8° American Airlines v. CAB, Civ. No. 13044, D. C. Ct. App., July 19, 1956. 
# 52 Stat. 977 (1988), 49 U. S. C. 401 (10) (1952). 

52 Stat. 991 (1938), 49 U. S. C. 481 (1952), requires foreign air carriers to obtain a 
permit from abroad. The Air Commerce Act of 1926, as amended in 1953, also provides 
that: “Foreign aircraft, which are not a part of the armed forces of a foreign nation, may 
be navigated in the United States by airmen holding certificates or licenses issued or ren- 
dered valid by the United States or by the nation in which the aircraft is registered if 
such foreign nation grants a similar privilege with respect to aircraft of the United States 
and only if such navigation is authorized by permit, order, or regulation issued by the 
Civil Aeronautics Board hereunder, and in accordance with the terms, conditions, and 
limitations thereof. ‘The Civil Aeronautics Board shall issue such permits, orders, or regu- 
lations to such extent only as the Board shall find such action to be in the interest of the 
public” (67 Stat. 489 (1953, 49 U. S. C. 176 (1952, Supp. I). 
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operations, however, decisions of the Board with respect to certificates 
of public convenience and necessity for international and overseas 
flights by domestic carriers and flights to this country by foreign air 
carriers, are subject to review and approval by the President of the 
United States.** The President’s determination in such matters is 
final and not subject to judicial review.” 

Moreover, since each nation, under international law, is deemed 
to have complete sovereignty in the airspace over its territory,* the 
right of United States-based airlines to operate in foreign skies is 
subject to foreign law as modified by international treaty, executive 
agreement, or commercial contract between carriers and foreign gov- 
ernments. By the same token, foreign carriers making flights to the 
United States or its Territories must abide by United States laws 
governing such operations unless the contrary is provided by inter- 
national agreement.*® 

Much of the nature and extent of United States carriers’ interna- 
tional routes and the routes of foreign aircraft to this country, there- 
fore, has depended upon international treaties or executive agree- 
ments. Perhaps the basic agreement in this regard is the Convention 
on International Civil Aviation, otherwise referred to as the Chicago 
convention, opened for signature in 1944.% Broadly speaking, the 
Chicago convention recognized national sovereignty over the airspace, 
provided for the regulation of flights over the territory of contracting 
states, provided for the nationality of aircraft, specified measures to 





“The issuance, denial, transfer, amendment, cancellation, suspension, or revocation of, 
and the terms, conditions, and limitations contained in, any certificate authorizing an air 
carrier to engage in overseas or foreign air transportation, or air transportation between 
places in the same Territory or possession, or any permit issuable to any foreign air carrier 
under sec. 402, shall be subject to approval of the President” (52 Stat. 1014 (1988), 49 
U. S. C. 601 (1949)). The approval requirement is waived by statute insofar as certifi- 
cates to “grandfather carriers’ are concerned. 

*% Under the Civil Aeronautics Act of 1938, judicial review was accorded “any order, 
affirmative or negative, issued by the Board” except any order “in respect of any foreign 
air wae subject to the approval of the President * * *” (52 Stat. 1024 (19388), 49 
U.S. C. 646 (1952)). InC € 8 Airlines vy. Waterman Corp., 33. U. 8. 103 (1948), however, 
it hf held that judicial review did not extend to orders granting or denying applications 
of domestic air carriers for authority to engage in foreign air transportation which were 
also subject to oppronts by the President of the United States. 

* IV Hackworth, Digest of Internatiénal Law 358 (1942). In the Paris convention of 
1919, “The high contracting parties recognized that every power has complete and exclu- 
sive sovereignty over the airspace above its territory.” While the United States was not 
a signatory to this convention, the Air Commerce Act of 1926, as amended, provided that: 
“The United States of America is declared to possess and exercise complete and exclusive 
national sovereignty in the airspace above the United States, including the airspace above 
all inlJland waters and the airspace above those portions of the adjacent marginal high seas, 
bays, and lakes over which by international law or treaty or convention the United States 
exercises national jurisdiction” (44 Stat. 572 (1926), 49 U. 8S. C. 176 (a) (1952)). More- 
over, art. I of the International Civil Aviation Convention of 1944, to which the United 
States was party, contained language virtually identical with that in the Paris convention 
(61 Stat. 1180 (1947). Analagous to freedom of the high seas, however, there is a gen- 
erally recognized right under international law to freedom of flight in the airspace above 
the high seas. See A. J. Thomas, Jr., International Economics Regulation of Air Trans- 
port. 1950, Washington, U. 8. 324, 32 

% The Civil Aeronauties Act of 1938 provided that the Board, in exercising its powers, 
“shall do so consistently with any obligation assumed by the United States in any treaty, 
convention, or agreement that may, be in force between the United States and any foreign 
country or foreign countries * * *” (52 Stat. 1026 (1938), 49 U. S. C. 672 (1952)). The 
Air Commerce Act of 1926, as amended, provides that the Civil Aeronautics Board, in 
issuing permits to foreign aircraft shall do so “‘consistently with any treaty, convention, 
or agreement which may be in force between the United States and any foreign country 
or countries” (67 Stat. 489 (1953), 49 U. S. C. 176 (c) (1952, Supp. I)).° The usual agree- 
ment between the United States and foreign governments has contained a reservation that 
commercial airlines designated to fly here may have to comply with the generally applica- 
ble laws and regulations of this country governing air transportation. See, e. g., Air 
Transport Service agreement with Cuba, art. 8, IINS, No. 892, 4 UST 2837, Air Services 
Agreement Between the United States and the United Kingdom, art. 2 (2), TIAS 1507, 
60 Stat. 1500 (1946), Interim Agreement on Air Transport Services With Austria, art. 2, 
IIAS 1659. 61 Stat. 3241 (1947). 
ae 91, 61 Stat. 1180 (1947). The convention was ratified by the Senate on July 
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be taken to facilitate air navigation, required certificates of airworthi- 
ness for aircraft and certificates of competency and licenses for pilots, 
agreed upon standard international navigation and flight standards, 
created a body known as the International Civil Aviation Organiza- 
tion (ICAO), provided for the filing of traffic reports, cost statistics, 
and financial statements, provided for the registration of all existing 
and future aeronautical agreements, and established procedure an 
machinery for the settlement of disputes among contracting parties. 

Ancillary to the Chicago convention were two agreements designed 
to complement the principal convention by arriving at a multilateral 
accord respecting flying operations. These were known as the Inter- 
national Air Service Transit Agreement * and the International Air 
Transport Agreement.® The principal accomplishment of the transit 
agreement was to accord contracting states the privilege of flying 
across the territory of other contracting states and the privilege of 
landing thereupon for nontraffic purposes. The transport agreement 
was of broader scope and not only reaffirmed the two principles laid 
down in the transit accord,’ but gave recognition to the following 
“freedoms of the air” insofar as the contracting parties were con- 
cerned : 


* * * (3) The privilege to put down passengers, mail and 
argo taken on in the territory of the state whose nationality 
the aircraft possess ; 

(4) The privilege to take on passengers, mail, and cargo 
destined for the territory of the state whose nationality the 
aircraft possess ; 

(5) The privilege to take on passengers, mail and cargo 
destined for the territory of any other contracting state and 
the privilege to put down passengers, mail and cargo coming 

- from any such territory.’ 


The transit and transport agreements were both adhered to by the 
United States in the form of executive agreements, although this 
country later withdrew from the transport agreement at the time of 
ratifying the Chicago convention. As a consequence, actual transpor- 
tation and carriage rights over routes to foreign countries have had to 
be obtained through international negotiation at the governmental 
level, principally through the device of the executive agreement.’ 

As of November 30, 1956, table 11 shows bilateral agreements with 
a total of 46 countries have been negotiated with respect to interna- 


tional commercial flights. A total of 35 amendatory actions have 
affected various of these agreements. 


7 BH. A. S. 487, 59 Stat. 1693 (1945). 

* EH. A. S. 488, 59 Stat. 1701 (1945). 

*® International Air Services Transit Agreement, art. 1, sec. 1. 

1 The transit agreement is sometimes called the two freedoms agreement because of its 
recognition of the right to fly across the airspace of other nations an dthe right to land 
upon the soil of other nations for refueling, repairs, and other noncommercial purposes. 
= be been adhered to by every major country with large land area except Russia, China, 

d Brazil. 

#1 International Air Transport Agreement, art. I, sec. 1. This agreement, because of its 
recognition of five rights of air flight, is known as the five freedoms agreement. 

#2 That the Civil Aeronautics Act contemplated this method of establishing an inter- 
national route pattern is borne out by the following language in the act: “The Secretary 
of State shall advise the Board of, and consult with the Board concerning, the negotiation 
of any agreements with foreign governments for the establishment or development of air 
navigation, including air routes and services” (52 Stat. 1014 (19388), 49 U. 8S. C. 602 
(1952)). The Attorney General has held that bilateral executive agreements governing 
air transport are valid under the act (40 Op. Atty. Gen. 451 (1946)). 
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TABLE 11.—Bilateral air transport agreements between the United States and 
other countries (compiled as of Nov. 80, 1956) 


Country 





Czechoslovakia 


Denmark 


Dominican Re- 
public. 


Ecuador 





Agreement No. 


Executive 








TIAS! 


3536 


1626 


See footnotes at end of table. 


Amend- 
ment 
No., 
TIAS 





| Mar. 


| Feb. 





Date of 
signature 


Dec. 
Oct. 


3, 1946 
8, 1947 
Apr. 5,1946 
Sept. 6, 1946 


Dec. 30,1950 
Sept. 28, 1949 


June 4,1949 
Dee. 20, 1955 
May 10, 1947 


Dec. 20, 1946 


Dec. 20, 1950 


15, 1955 
24, 1956 


Apr. 
Oct. 


May 26, 1953 


Jan. 
Dec. 


Mar. 
Aug. 


3, 1946 
16, 1944 


21, 1946 
6, 1954 


6, 1954 
19, 1949 


Aug. 
July 


Jan. 8,1947 


10, 1951 
15, 1946 


Jan. 
June 


Mar. 
Mar. 


29, 1949 
27, 1946 


July 11,1950 


19, 1951 


Mar. 19, 1951 


July 


7, 1955 


Mar. 27, 1946 


Dec. 27, 1945 
Apr. 11, 1945 


Feb. 3, 1956 


3, 1945 


June 3, 1947 





Official title 





Agreement between the United States of 
America and Australia. 

Interim agreement between the United 
States of America and Austria. 

Articles of agreement between the United 
States of America and Belgium. 

Agreement between the United States of 
America and Brazil. 

Amending agreement of Sept. 6, 1946. 

Agreement between the United States of 
America and Burma. 

Agreement between the United States of 
America and Canada. 

Amending agreement of June 4, 1949. 

Agreement and accompanying exchanges 
of notes between the United States of 
America and Chile. 

Agreement and accompanying exchange 
of notes between the United States of 
America and China. 

Extending and amending agreement of 
Dec. 20, 1946. 

Amending agreement of Dec. 20, 1946. 

Agreement between the United States of 
America and Colombia (text is con- 
tained in State Department press re- 
lease No. 556 dated Oct. 25, 1956). 

Agreement, with annex and schedule, 
between the United States of America 
and Cuba. 

Agreement between the United States of 
America and Czechoslovakia. 

Agreement between the United States of 
America and Denmark. 

Amending agreement of Dec. 16, 1944. 

Amending agreement of Dec. 16, 1944, as 
amended. 

Aide memoire of Aug. 6, 1954. 

Agreement and accompanying exchange 
of notes between the United States of 
America and the Dominican Republic. 

Agreement between the United States of 
America and Ecuador. 

Amending agreement of January 8, 1947. 

Agreement between the United States of 
America and Egypt. 

Agreement between the United States of 
America and Finland. 

Agreement between the United States of 
America and France, and provisional 
arrangement. 

Amending agreement of Mar. 27, 1946. 

Amending article X of agreement of Mar. 
27, 1946, as amended. 

Amending Schedules I and II to the 
Annex to Agreement of March 27, 1946, 
as amended. 

Agreement and exchange of notes be- 
tween the United States of America 
and the Federal Republic of Germany. 

Agreement between the United States of 
America and Greece. 

Agreement between the United States 
of America and Iceland. 

Transportation of Icelandic passengers 
and mail. 

Agreement and exchange of notes 
between the United States of America 
and India. 

Agreement between the United States 
of America and Ireland. 

Amending agreement of Feb. 3, 1945. 
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TABLE 11.—Bilateral air transport agreements between the United States and 
other countries (compiled as of Nov. 30, 1956)—Continued 





Country 





NOR akiiccs ences 


PO nvtabhsetianewe 


TODA k dieatsseis 





Philippines......--..| 


Portugal. ....... 


Siam (Thailand) 


Turkey 


Union of South 
Africa, 


See footnotes at end of table. 


|Executive 


| 
Agreement No. la mend-| 





500 | 


432 


431 





TIAS! 


1586 


1932 


1753 
1587 





1577 


ment 
No., 
TIAS 


1844 | Aug. 
Dee. 

1656 | June 
2722 | Nov. 
ais | Feb. 
..| Dee. 
2131 | Jan. 
2132 | Mar. 
2140 | July 
3022 | July 
caida Dec. 
155 Dec. 
3013 | Aug. 
3016 | Aug. 
sienna Aug. 
1929 | May 
ees 
ain tacabiadl | Feb. 
idwhes | May 
2870 | Nov. 


Date of 
signature 


June 


Mar. 


| Aug. 


June 


Aug. 


Dee. 


, f 
5 | Aug. 
3018 | Aug. 
Nov. 

..| Mar. 
June 

Feb. 

Dee. 

Nov. 





13, 1950 


6, 1948 


24, 1950 
11, 1952 


29, 1949 
11, 1946 


3, 1946 
6, 1945 
6, 1954 


6, 1954 
14, 1946 


31, 1949 
t 


3, 1952 
28, 1947 


27, 1946 


16, 1946 


27, 1948 
6, 1945 


28, 1947 
11, 1952 


26, 1947 


21, 1954 
16, 1944 
4, 1945 
6, 1954 
6, 1954 
3, 1945 


13, 1949 
28, 1947 


12, 1946 
23, 1947 
2, 1953 


Official title 





Agreement, with annex and schedule, 
between the United States of America 
and Israel. 

Agreen ent and protocol between the 
United States of America and Italy. 

Amending agreement of Feb. 6, 1948. 

Agreement, with schedule, between the 
United States of America and Japan 
and supplementing and amending 
agreements. 

Provisional agreement between the 
United States of America and Korea, 

Agreerrent and exchange of notes 
between the United States of America 
and Lebanon. 

Agreement between the United States 
of America and New Zealand. 

Agreement between the United States 
of America and Norway. 

Amending agreement of Oct. 6, 1945. 

Aide memoire of Aug. 6, 1954. 

Agreement between the United States of 
America and India, 

(Note.—Pakistan accepted United 
States-India agreement upon partition 
from India, effective Aug. 15, 1949.) 
Agreement between the United States of 

America and Panama. 

Amending agreement of Mar. 31, 1949. 

Agreement between the United States of 
America and Paraguay. 

Agreement between the United States of 
America and Peru, and accompanying 
notes. 

Agreement between the United States of 
America and the Philippines. 

Amending agreement of Nov. 16, 1946. 

Agreement between the United States of 
America and Portugal. 

Amending agreement of Dec. 6, 1945. 
Amending agreement of Dec.6, 1945, as 
amended. ; 
Agreement between the United States of 

America and Siam. 


| Agreement between the United States of 


America and Spain. 

Amending agreement of Dec. 2, 1944. 

Amending agreement of Dec. 2, 1944, as 
amended. 

Amending agreement of Dec. 2, 1944, as 
amended. 

Amending agreement of Dec.2, 1944, as 
amended 

Agreement between the United States of 
America and Sweden. 

Amending agreement of Dec. 14, 1944. 

Amending agreement of Dec. 16, 1944. 

Aide memoire of Aug. 6, 1954. 

Interim agreement between the United 
States of America and Switzerland. 

Amending agreement of August 3, 1945. 

Agreement, with annex, between the 
United States of America and Syria. 

Agreement between the United States of 
America and Turkey. 

Agreement between the United States of 
America and the Union of South Africa, 

Amending agreement of May 23, 1947. 
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TABLE 11.—Bilateral air transport agreements between the United States and 
other countries (compiled as of Nov. 80, 1956)—Continued 


Agreement No. |Amend- 
Country ment Date of Official title 


No signature 
Executive} TIAS! TIAS 


United Kingdom.--.}.......... OT. i Feb. 11,1946 | Air services agreement between the 


United States of America and the 
United Kingdom of Great Britain and 
Northern Ireland. 

1640 | Jan. 27,1947 | Amending agreement of Feb. 11, 1946. 
Routes to and from Fiji Islands. 

1641 | May 23, 1947 oe agreement of Feb. 11, 


1714 | Jan. 14,1948 | Modifying the agreement of Feb. 11, 1946. 
Rights of United States Airlines in 
Ceylon. 

United Kingdom...|..........}-......- 3338 | Aug. 16,1955 | Exchange of notes between the United 
States of America and the United King- 
dom of Great Britain and Northern 
Treland. 

Oct. 30,1956 | Exchange of notes between the United 
States and the United Kingdom to 
amend the agreement of Feb. 11, 1946. 
(Note: This exchange of notes is not 
available in printed form.) 

Druga. .<isi ot Mia oe he (Agreement is provisionally effective 
pending ratification. Text is contained 
in State Department press release No. 
910 dated Dec. 16, 1946.) 

Wieudeieadteinede 2813 |........} Aug. 14,1953 | Agreement, with annex and exchange of 
notes, between the United States of 
America and Venezuela. 

3117 | Dec. 30,1954 | Amending agreement of Aug. 14, 1953. 

Wear seins Lawes. 3008 F..i.65k Dec. 24,1949 | Provisional agreement between the 
United States of America and Yugo- 
slavia. 





! Treaties and other international acts series. 


?The Korean agreement does not provide for a bilateral exchange of operating rights, but solely for the 
operation of United States carriers into Korea. 


Pursuant to the Chicago Convention and the executive agreements 
aforementioned, there has been established as of March 31, 1956 an 
international air transportation system of 257,410 route miles con- 
necting continental United States with 256 cities in 63 foreign coun- 
tries. 

International air carriage to and from the United States today 
includes passenger and cargo flights by scheduled airlines as well as 
flights by nonscheduled aircraft exempted by the CAB. Foreign air- 
lines also provide similar flight service as domestic lines. As shown 
in table 12 below, international air transportation by air carriers has 
grown in recent years to significant proportions. 
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TABLE 12.—Development of international air transportation, calendar years 
1953 to 1955 





United 
States 
United large ir- Total Total all 
States regular United Foreign- interna- 
certificated | and irreg- States flag car- | tional car- 
carriers! | ular trans-| carriers 3 riers 4 riers § 
port carri- 
ers 2 
(1) (2) (3) (4) (5) 
| 
Revenue passenger-miles (000,000) : 
1953 wheal wi saghon _— 3, 712 335 4, 047 4, 838 8, 885 
DEE, nctchpobdhaneseecneatassecusauene 4,144 369 4, 513 5, 592 10, 105 
1955 aoe Sika 4, 804 525 5, 329 6, 636 11, 965 
Revenue ton-miles (000): 
Bini nto dieeettancccunideduibasadade | 506 92 598 678 1, 276 
Pbcccuindastidpassacabisssdssndesbeatal 575 63 638 772 1,410 
OD. eRe nap Ainaicatandseaiel 702 86 788 907 1, 695 
| 





1 From CAB Form 4lreports. Scheduled operations in foreign, overseas, and Territorial operations. 

2 From CAB Form 242 reports. Includes civil and military operations. The international classification 
includes all traffic except that between points in the continental United States or between continental United 
States points and Canadian mainland points south of the 54th parallel of latitude. 

3 Column (1) plus column (2). 

4From IATA bulletins. Sum of international operations for all non-United States carriers who are 
members of IATA. International classification excludes traffic between points within the same State or 
between a State and a Territory or possession of the same State. However, the reporting carriers have not 
been consistent over time in classifying international traffic, thus affecting the comparability of the inter- 
national figures between years. Hence, comparing 1 year to another is not advisable. 

’ Column (3) plus column (4). 


A number of domestic carriers have been certificated by the Civil 
Aeronautics Board to engage in international air transportation from 
the United States to foreign lands. Since 1938, the CAB has certifi- 
cated 21 carriers to engage in international passenger air transporta- 
tion of which 20 were still in service as of March 31, 1956. 1ese 
carriers and the length of their routes are shown in table 13. 
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TABLE 13 
Route miles | Route miles 
Carrier authorized ! operated ! 
at Mar. 31, | at Mar. 31, 
| 1956 1956 
NA. 3... 1 Biko 5. dn debiddiens lie 5 aaah aeing be cwemncwiiniie 1, 538 983 
Braniff____ sini ccc sn cunt aa i tts nlc hhnt Ass miele ab 9, 089 6, 898 
Certeenh A tieitls... . 2... nackucchocuncuitbccass Pi aii cntae te 462 458 
Colonial_._.- Diaciicsnih surmdh nordeeisanbelbaamind tits initials altuna n bain 2, 485 YS8 
BR donk he ia Sa eee ee a ieltdie aioe wien 3, 630 3, 103 
Beswern........-- isis ish - aeckdiuabe detalii ti cllintinttatinstcei es ats soled sgtabaiaaiagd 917 (?) 
Mackey.--_... aid a ce ee 596 415 
i ee siesteei licen eraptaalpimsnnaspaliiieceediieassialiandammenne 235 133 
National____.- = 5 SO Ms nn wnnhaeih antoeniiab i tb ain sind dential indians 114 114 
OTT NO, UNOS io ed eee maids 296 75 
Northwest ‘ Git dinadacckudihacosctcnh iu eatin icalaecienestnaes 12, 163 3 13, 004 
Pan American: 
Atlantic division... Mesias Deel I ainsi Iceni eleva eek 53, 220 23, 682 
South Atlantic_ -- outbid ball an ncimminnc me tapcnnidlia tis iieditaiiai tai Sy, | ree 
ee eS Ee Sees See Se eee 59, 864 15, 285 
Pacific operations 3_. a a a a a 32, 641 22, 861 
Paenegra:..- <=: SeSse eee aes EI ee 10, 438 5, 458 
Resort... .- re Dh pace Es Linnie iubindinasilentiaebiniess scented wate daadaebiebiide ayia 13, 645 ® 
eI a gd wn silt onstage Lee teen tnbitaletedelnwakihtels 93 (2) 
South Pacific natin ode neadiek ip tien) toate cctmedttihRine mame 2, 776 (?) 
Trans World. _-.-....--- an a ae i a ah 40, 395 13, 416 
er I OI so oss tiie nian nea igfacaeahaiiendiaiasbodeiemibeies eateoaig 134 134 
Uraba, Medellin & Central. hie 4 bipwatl agile einnibiahatiakniiiad min tbat 378 328 
isis anil ee hh cans nateetn nis adenine dddtn aa nsdieaitn tabitems tidied 1, 640 (?) 


1 Route miles authorized are computed in accordance with each carrier’s routes as enumerated in its 
certificate, and reflect duplication, whereas route miles operated are an unduplicated measure for each carrier 
connecting a}] points served in the shortest combination along authorized flight paths. 

2 Service not yet inaugurated. 

* Includes overseas operations for which no separate computation is made. 

4 All certificated operations suspended. 


Source: CAB. 


Competition to American-flag carriers also comes from foreign air 
carriers which have been granted permits to fly from foreign lands to 
the United States. According to latest figures from the Immigration 
and Naturalization Service, 2,439,907 persons entered or departed the 
United States by air in 1955. United States-flag airlines transported 
68 percent of these (1,665,812 passengers), and foreign-flag airlines 
32 percent (774,095 passengers). A total of 69 carriers have been 
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Canadian 
AREA PERMITS 


{non_scheduied) 


Air Ambulance Service 
B.N.P. Airways Limited 

Callison’s Flying Service 

Ceribou Air Charter, Ltd, 
Laurentian Air Service Limited 
Laurentide Avietion, Limited 
Leavens Bros, Air Services Limited 
Ontario Central Airlines Limited 
Pacific Western Airlines, Lid, 
Whitehorse Flying Services Limited 
Wong Aviation Limited 
Wheeler Air Lines, Ltd, 





Points shown are points authorized for service, Operating carriers may 

authorized, The names of carriers listed below are symbolized (*) to in 

under 402 permit, Solid black dot signifies that point to be served in cov 

CANADA No foreign air carrier is authorized to carry traffic between points in U, 
6 Canadian Pacific Air Lines Ltd, (CPAL) 

7 Pacific Western Airlines, Ltd. 

8 Trans-Canada Air Lines (TCA) 


CHILE 
8a Compafifa Nacional de Turismo Atreo 


“Cinta Limitada’’ 





CUBA 

12 Aerovias ‘‘Q"’, S.A. (Aerovias **Q") FRANCE 

13 Compaifa Cubana de Aviacién, S.A, (Cubana) 20 Compagnie Nationale . 
14 Cube Aeropostal, S.A. 

15 Expreso Aéreo Inter~Americano, S.A, GERMANY 

21 Deutsche Lufthansa Aj 


DOMINICAN REPUBLIC 
16 Compefiia Dominicana de Aviacion, C. por A. (CDA) 


SHINA GUATEMALA 
9 Chine Nations! Aviation Corporation * * Zia Empresa Guatemaltec: 


pth Ecuatorianas, C.A. (AREA) * 


1s TAGA International Airlines, S.A, (TACA 1 Salvador) 
439 TACA, S.A, * a. » Ae 


HONDURAS 
22 Transportes Aéreos b 


ICELAND 
23 Loftleidir HF. (Icela 
























JNITED STATES ease 
IR CARRIERS UNDER PERMIT =~ o 
R 30, 1956 | be gs ae 


ae To Azores 


. John's 


ointe-d- Pitre 
) i 
Fort-de -France 


' CIVIL AERONAUTICS BOARD 

i BUREAU OF AIR OPERATIONS 

i ROUTES AND CARRIER RELATIONS DIVISION PHILIPPINES 

35 Philippine Air Lines, Inc. * 





SCANDINAVIA 
36 Scandinavian Airlines System (SAS) 
36a (Trans Polar Route) 





rs may not be serving all routes or points aL 

') to indicate those conducting no operations 

in country involved not specified in permit, 

s in U, S. Territory. 2 


SPAIN 
37 Compaiifa Mercantil Anénima de Lineas Aéreas (Iberia) 


SWITZERLAND 
onale Air France (Air France) 38 Swiss Air Transport Company, Limited (Swissair) 

























MEXICO 
IRELAND 28 Aero Transportes, S.A. (ATSA) 
nsa Aktiengeselischaft 24 Aerlinte Eireann Teoranta * 29 Aeronaves de México, S.A. * 39 Airwork Limited 
30 Aerovias Guest, S.A. (Aerovias Guest) 40 British Caribbean Airways, Ltd, * 
ISRAEL 31 Compaiifa Mexicana de Aviacién, 5.A. (CMA) 41 British Commonwealth Paéific Airlines Limited * 
nalteca de Aviacién 25 El Al Israel Airlines Limited (El Al) 32 Limeas Aéreas Mexicanas, S.A. * 42 British Overseas Airways Corporation (BOAC) 
43 British West Indian Airways, Ltd. (BWIA) 
ITALY NETHERLANDS 
reos Nacionales, S.A. (TAN) 26 Linee Aeree Italiane, S.A. (LAI) 33 (KLM) Royal Dutch Airlines 












VENEZUELA 

44 Linea Aeropostal Venezolana (LAV) 
45 Aerovias Venesolanas, S.A. 
46 Rutas Aéreas Nacionales, S.A. 








ZAPAN PANAMA 
(Icelandic Airlines Ltd.) 27 Japan Air Lines, Company, Ltd. 34 Aerovias Interamericamas de Panama, S.A, 
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awarded foreign air-carrier permits, of which 59 are still authorized 
as of September 30, 1956. These carriers include: 


TABLE 14 


Aerolineas Argentinas Fama 

Aero Transportes, S. A. 

Aerovias Quest, S. A. 

Aerovias Interamericanas de Panama, 
S. A. 

Aerovias Nacionales de Colombia, 8, A. 

Aerovias “Q”, S. A. 

Aerovias Venezolanas, S. A. 

British Overseas Airways Corp. 

British West Indian Airways, Ltd. 

Canadian Pacific Air Lines, Ltd. 

Campagnie Nationale Air France 

Compania Cubana de Aviacion, 8. A. 

“Iberia”, Compania Mercantil Anonima 
de Lineas Aereas 

Lineas Aereas Costarricenses, 8. A. 

Linee Aeree Italiane, S. A. 

Qantas Empire Airways, Ltd. 

S. A. Empresa de Viacao Aerea Rio 
Grandense (VARIG) 

Swissair, Swiss Air Transport Co., Ltd. 

Taca International Airlines, S. A. 

Transportes Aereos Nacionales, 8. A. 

Aeronaves de Mexico, S. A. 

Airwork, Ltd. 

British Commonwealth Pacific Airlines, 
Ltd. 

Cuba Aeropostal, S. A. 

Lineas Aereas Mexicanas, S. A. 

Philippine Air Lines, Inc. 

TACA, S. A. 

B. N. P. Airways, Ltd. 

Caribou Air Charter, Ltd. 

Laurentian Aviation, Ltd. 


Whitehorse Flying Service, Ltd. 

Wheeler Air Lines, Ltd. 

Compania Nacional de Turismo Aero 
“Cinta” Limitada 

Compania Dominicana de Aviacion, 
C por A 

Compania Mexicana de Aviacion, S. A. 

Deutsche Lufthansa Aktiengesellschaft 

El Al Israel Airlines, Ltd. 

Empresa de ‘Transportes Aerovias 
Brasil, 8. A. 

Empresa Guatemalteca de Aviacion 

Japan Airlines Co., Ltd. 

K. L. M. Royal Dutch Airlines 

Linea Aeropostal Venezolana 

Loftleidir H. F. (Icelandic Airlines, 

Ltd.) 

Scandinavian Airlines System 

Societe Anonyme Belge D’Exploitation 
de la Navigation Aerienne (Sabena) 

Trans-Canada Air Lines 

Aerlinte Eireann Teoranta 

Aerovias Ecuatorianas, C. A. 

British Caribbean Airways, Ltd. 

China National Aviation Corp. 

Expreso Aereo Inter-Americano, §. A. 

Pacific Western Airlines, Ltd. 

Rutas Aereas Nacionales, 8. A. 

Air Ambulance Service 

Callison’s Flying Service 

Laurentian Air Service, Ltd. 

Leavens Bros. Air Service, Ltd. 

Wong Aviation, Ltd. 

Lineas Aereas Taca de Colombia 


Irregular air carriers constitute another factor, though a minor 


one, in the international aviation field. Since June of 1947, irregular 
carriers have been prohibited from making individual fare flights to 
foreign lands.*°* This prohibition on the transportation by irregular 
carriers of persons to points abroad was recently affirmed in an impor- 
tant decision of the Board.1* The Board has, however, allowed such 


8 “Large irregular air carriers shall not engage in the foreign air transportation of 
persons, and are not granted any exemption by this section from the provisions of the 
Civil Aeronautics Act of 1938, as amended, with respect to such foreign air transportation 
of persons” (14 CFR 292.1 (e) (1949)). 

14 Large Irregular Air Carrier Investigation (1955). In that case, the Board reasoned: 
“Once supplemental passenger service was authorized, the Board would be powerless to 
prevent extensive diversion by farecutting practices on the part of the supplemental air 
carriers, for, while the Board is authorized by the act to fix fares in interstate transporta- 
tion and maximum and minimum faces in overseas transportation, it has no comparable 
authority with respect to foreign air transportation. In view of the foregoing, we have 
concluded that the supplemental air carriers should not be authorized to engage in carriage 
of passengers in international operations on an individually ticketed basis.” Ibid. The 
decision was remanded to the Board, however, for failure to make findings as required 


by the Civil Aeronautics Act, American Airlines y. CAB, No. 13044, D. C. Court of Appeals 
(July 19, 1956). 
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carriers, now termed “supplemental air carriers” the right to engage 
in international charter flights carrying persons, provided prior ap- 
proval of the Board is obtained.*° The Board has also announced a 
policy of permitting unlimited international charter flights *°* involv- 


ing cargo only.*% ‘Thus, today, nonscheduled air carriers, although 
not able to engage in irregular flights on an individual ticket basis, 
may make charter flights carrying persons when approved by the 
Board and may make charter flights carrying property without restric- 
tion. The following large irregular or supplemental air carriers re- 
ported international operations during the second quarter of 1956: 


Cargo service only: 
Air Cargo Express, Inc. 
Argonaut Airways Corp. 
Aviation Corporation of Seattle 
Hemisphere Air Transport 
Meteor Air Transport, Inc. 
Southern Air Transport 
S. S. ‘W., Inc. 
Trans American Airways, Inc. 
Trans National Airline, Inc. 
The Unit Export Company, Inc. 
World Airways, Inc. 

Passenger service only : 
Capitol Airways, Inc. 
General Airways, Inc. 
Regina Cargo Airlines, Inc. 
Trans-Caribbean Airways, Inc. 


1% Large Irregular Air Carrier Investigation (1955). The criteria for such charter 
flights is contained in the Board’s 1955 transatlantic charter pera which was also re- 
affirmed in the Large Irregular Air Carrier Investigation case. “Under this policy, an 
ees must disclose fully the nature of the charter, the identity of the charterer or 
chartering group, the manner of solicitation of the persons comprising the group, whether 
it is a pro rata charter, the flight plan, the type of aircraft to be used (including regis- 
tration numbers), available seating capacity, the number of persons to be transported, 
whether commission is to be paid by the carrier and, if so, to whom, etc, The carrier 
must also append to the application a eopy of the charter contract. After completion of 
each charter flight, both the charterer and the carrier must make a report to the Board.” 

Pt. 207.1 (a) of the Board’s economic regulations defines a charter flight as: 

“(a) ‘Charter trip’ means air transportation performed by an air carrier holding a 
certificate of public convenience and necessity where the entire capacity of one or more 
aircraft has been engaged for the movement of persons and their baggage or for the move- 
ment of property, on a time, mileage, or trip basis— 

“(1) By a person for his own use; 

(2) By a person (no part of whose business is the formation of groups for transporta- 
tion or for the solicitation or sale of transportation services) for the transportation of a 
eroup of persons as agent or representative of such group; 

“(3) By two or more persons acting jointly for the transportation of such group of 
persons, or their property ; 

“(4) By an air freight forwarder holding a currently effective letter of registration 
issued under pt. 296 or pt. 297 of this subchapter for the carriage of property in air 
transportation. 

“Within the meaning of this part, a charter trip shall not be deemed to include trans- 
portation services offered by an air carrier to individual members of the general public or 
performed by an air carrier under an arrangement with a person (other than air freight 
fowarder defined in subpar. (4) of this paragraph) who provides or offers to provide 
transportation to the general public or transportation services engaged by persons paying 
for such services an amount aggregating in excess of the transporting carrier’s duly pub- 
lished charter rate or fore.” 

107 Large Irregular Air Carrier Investigation, order No. E—9744, decided November 15, 
1955, Pp. 17-18 (mimeographed). The authority contained in E-9744 to conduct un- 
limited international charter flights involving cargo only was stayed by order No. F-10161, 
dated April 3, 1956, until final decision in the foreign air transportation aspects of the 
Large Irregular Air Carrier Investigation. 
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Passenger and cargo service: 
Great Lakes Airlines, Inc. 
Los Angeles Air Service, Inc. 
Overseas National Airways, Inc. 
Transocean Air Lines 
Twentieth Century Airlines, Inc. 
United States Overseas Airlines 
Overseas air transportation is administratively a hybrid between 
domestic transportation and international commerce.’ Like certifi- 
cates granted to domestic carriers to engage in foreign air transporta- 
tion and permits given to foreign air carriers, approval of certificates 
authorizing both overseas and ‘interterritorial air commerce must be 
obtained fom the President of the United States?” 





18 As defined in the Civil Aeronauties Act of 1938, “overseas air transportation” is 
common carrier transportation in the air between “a "place in any State of the United 
States, or the District of Columbia, and any place in a Territory or possession of the 
United States; or between a place in a Territory or possession of the United States, and 


a place in any other Territory or possession of the United States” (52 Stat. 977 (1938), 
49 U. 8. C. 401 (1952)). 


100 §2 Stat. 1014 (1938), 49 U. S. C. 601 (1952). 


90541—357——-4 











CHAPTER II 
THE REGULATORS 


Passage of the Civil Aeronautics Act? established a pattern of 
Federal regulation which, with the exception of minor changes, has 
governed the development of the airlines industry in the nearly two 
decades since its passage. The act specified a number of public policy 
objectives sought to be attained in its provisions.* First, was the 
encouragement and development of a sound air-transport ation system 
suitable to the postal, commercial, and defense needs of the country. 
Next was regulation so as to foster the highest degree of safety and 
sound economic conditions in the air tr ansport industry. Another 
objective was the promotion of adequate, economical, and efficient 
carrier service at reasonable charges “without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices.” 

Although the Civil Aeronautics Act contained many restrictions, 
controls, and administrative powers which taken by themselves were 
entirely inconsistent with any overall philosophy of economic competi- 
tion, Congress in its declaration of policy affirmed there was no inten- 
tion of abandoning the concept of a competitive aviation industry. 
Section 2 (d) of the act explicitly declared that in exercising its 
powers under the act, the Board should, in addition to the policies 
outlined above, consider to be in the public interest: 


Competition to the extent necessary to assure the sound 
development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce 
of the United States, of the postal service, and of the national 
defense.® 


Thus, in almost a contradiction in terms, the act established an elabo- 
rate system of regulatory powers designed to prevent many of the most 
important elements of competition while at the same time it uttered a 
policy declaration that competition was a desired objective in the 
administration of the act. 


A. THE CIVIL AERONAUTICS BOARD 


To administer the Civil Aeronautics Act of 1938, the Congress 
created an agency designated the Civil Aeronautics Authority * and 
another body entitled the Air Safety Board.’ The Civil Aeronautics 
Authority was entrusted with the supervisory and regulatory powers 
contained in the statute while the latter had the dut y of making rules 


152 Stat. 973 (1938), 49 U. S. C. 401 et seq. (1952). 
+ 52 Stat. 980 (1938), 49 U. 4 C. 402 (1952). 
$52 Stat. 980 (1938), 49 U. S. C. 402 (d) (1952). 
‘Sec. 201 (2), 52 Stat. 980 (1938). 
5 Sec. 701 (a), Stat. 1012 (1938). 
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with respect to accidents, investigating airline crashes, and making 
reports thereon, 

Under Reorganization Plans III and IV of 1940, the Civil Aero- 
nautics Authority and its functions, the Office of the Administrator 
of Civil Aeronautics and its functions, and the functions of the Air 
Safety Board were transferred to the Department of Commerce. The 
functions of the Air Safety Board and the Civil Aeronautics Authority 
were consolidated into a new regulatory body called the Civil Aero- 
nautics Board. The rulemaking, adjudicatory, and investigatory 
functions of the Civil Aeronautics Board were directed to be exercised 
independently of the Secretary of Commerce while the budgeting and 
routine administrative functions were to be performed under the 
supervision of the Secretary of Commerce. 


Structure 


The CAB is comprised of five members appointed by the President 
by and with the advice and consent of the Senate. Members are ap- 
sointed for a term of 6 years, and no more than 3 of them may be 
From the same political party. The President annually designates one 
member to be Chairman of the Board and another Vice Chairman. 
The act requires that members be appointed “with due regard to their 
fitness for the efficient dispatch of the powers and duties” vested in the 
Board and authorizes their removal by the President “for inefficiency, 
neglect of duty, or malfeasance in office.” * 

Members of the Board must be United States citizens and are pro- 
hibited from owning any stock, bonds, or other. pecuniary interest in 
any civil aeronautics enterprise. No member of the Board is per- 
mitted to engage in any outside business endeavor or employment.® 

The Civil Aeronautics Act of 1938 did not specify any member of the 
Board as chief executive and administrative officer. The chairman of 
the Board, for all practical purposes, had no powers other than those 
possessed by each of the members of the Board, and all members were 
of equivalent rank with the chairman. Reorganization plan No. 13 of 
1950 transferred directly to the chairman of the Board a number of 
important executive and administrative functions, including the ap- 
pointment and supervision of personnel, distribution of work among 


personnel and units of the Board, and the use and expenditure of 
funds.°® 


®° 1940 Legislative Reorganizations Plan IV, 54 Stat. 1235 (1940). 

752 Stat. 981 (1938), 49 U. S. C. 421 (a) (1952). 

852 Stat. 981 (1938), 49 U. S. C. 421 (c) (1952). 

*5 U. 8. C. 133 z-15 (1950). Under the terms of Reorganization Plan No. 13, the 
Chairman is limited by (1) the general policies of the Board and by such regulatory 
decisions, findings, and determinations as the Board, pursuant to law, may make; (2) the 
requirement that the appointment by the Chairman of the heads of major organizational 
components under the Board shall be subject to the approval of the Board, provided that 
pe rsonnel employed regularly and full time in the immediate offices of members of the 

toard other than the Chairman shall not be affected by the provisions of Reorganization 
Plan No. 13; (3) and the reservation to the Board of its functions with respect to re- 


vising budget estimates and with respect to determining the distribution of appropriated 
funds according to major program purposes. 
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Table I sets forth the present constituency of the Board. 


TaB_eE I.—Members of the Civil Aeronautics Board 


Member Date of Date term Part 
taking office expires affiliation 





Memena rpenete te elt el fe BS a June 12,1956 | Dee. 31,1961 | Democratic. 


RO SOON TB. ith ci 1 ycekintsd phakic aad, ceineeel Apr. 13,1956 | Dec. 31,1960 | Republican. 
I RD as. << gcc akawvadlane sguadiigewawwndallleke Apr. 7,1953 | Dec. 31,1959 Do. 
Coe OMG iii bil. ek. Blin Mar, 12,1951 | Dec. 31,1958 Do. 
ROUGE, BINS Tin 6c ae shnietoneo sé iinasiheben ph idoie ade Apr. 4,1957 | Dec. 31,1962 | Democratic. 





1 Denotes chairman for calendar year 1956. 


The Board today is divided into 4 Bureaus * and 5 offices.“ These 
offices and bureaus report to the Board through the office of an execu- 
tive director. The main office of the Board, as required by statute,” 
is in Washington, D. C., and there are 12 field offices located throughout 
the United States and Alaska. A summation of the organizational 
structure of the Board and the personnel assigned to each division 
thereof as of September 20, 1955, is as follows: 


Office or bureau and personnel assigned 


Board members and immediate offices 


aia le aia sata SE il sitnah Ree Maer 24 
A re a is 37 
Office of Compliance____- ier chaieuh baat eaanen ad eiatnaknet aeeeaieeee a teeta ete seameaeace: 22 
Office of Congressional Liaison and Public Information._......__.____.___ 5 
Glico ot Adminigtrations 2565 a hin nee ie ei lee puseli 75 
Office of Carier Accounts and Statistics._......_....-.....-.-_-.......-- 82 
I OR en i scheint erieeaeiannall 133 
I TE DI oo rc i rete sa rere eee eerserecsenansnc Stating camoenan 29 
Barone "of Gubety Tavestisdtiotig uch So nn ee 80 
Bureaw ot: Rearitg Bipnmltter tincii nists ih a ht ii tein erisaues 52 

RET sadn wae ascceie ede gos nciangiiicaening Menai seen haaaial patie tastioksmimdamatalidlaninds 539 


Source: Comptroller General of the United States, Audit Report to the Congress of the 
United States, Civil Aeronautics Board (1955), p. 11. 


7 Bureau of Air Operations, Bureau of Safety Regulation, Bureau of Safety Investiga- 
tion, and Bureau of Hearing Examiners. 

11 Office of the General Counsel, Office of Compliance, Office of Congressional Liaison and 
eae Office of Administration, and the Office of Carrier Accounts and 

atistics. 

12 §2 Stat. 981, 49 U. 8. C. 421 (d) (1952). 
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Functions 


The Board’s most important functions involve the economic regu- 
lation of air carriers. It is the Board that issues the certificates of 
convenience and necessity requisite for engaging in air transporta- 
tion,** and grants the necessary permits to foreign air carriers to make 
flights to this country from abroad.** The Board, too, makes modi- 
fications, alterations, suspensions, or revocations of such certificates 
and permits.” 

Another of the Board’s manifold responsibilities lies in the field of 
rates and tariffs. The Board is directed to issue regulations relating 
to the filing of tariffs by all domestic and foreign air carriers.* The 
Board may also prescribe rates, or set maximum and minimum rates 
for air carriers,’ and suspend new rates of air carriers pending in- 
vestigation.** The Board may also prescribe joint rates and the 
equitable division thereof for through flights to be undertaken by two 
or more domestic or foreign air carriers.” In conjunction with the 
Interstate Commerce Commission, it may also participate in so-called 
‘Soint boards” to regulate the joint rates established between air car- 
riers and other common carriers.2® The Board may also approve rate 
agreements between and among air carriers and thereby exempt them 
from the antitrust laws.”* 

One of the most important of the Board’s activities lies in the field 
of mail transportation. In the first place, the Board issues the certifi- 
cates of convenience and necessity authorizing the transportation of 
mail. The Board may also sit in review of the mail schedules desig- 
nated by the Postmaster General,”* as well as establish maximum 
mail loads for all airmail schedules.” 

Perhaps the most important of the Board’s duties in connection 
with mail transportation is the establishment of rates therefor and the 
making of subsidy payments. As it now stands, the Board must es- 
tablish overall mail rates for each mail carrier, and, under Reorgani- 
zation Plan No. 10 of 1953,5 pay to each air carrier entitled thereto 
that amount of the airmail rate constituting a subsidy. Service-mail 
payment, as heretofore, remains payable by the Postmaster General 
though fixed by the Board. ; 

The Board also has important powers respecting reporting and ac- 
counting procedures of air carriers. Not only may the Board require 
“annual, monthly, periodical, and special reports from any air car- 
rier” and prescribe the manner and form in which such reports shall 
be submitted,” but the Board is also directed to “prescribe the forms of 
any and all accounts, records, and memorandums to be kept by air 
carriers.” 2? The Board has issued, pursuant to this statutory author- 








13 52 Stat. 987 (1938), 49 U. S. C. 481 (d) (1952). 

1452 Stat. 991 (1938), 49 U. S. C. 482 (b) (1952). 

1552 Stat. 987 (1938), 49 U. S. C. 481 (h) (1952); 52 Stat. 992 (1938), 49 U. S.C. 
482 (cz) (1952). 

1652 Stat. 902 (1938), 49 U. S. C. 483 (a) (1952). See 14C. F. R. 221 (1956 Supp.). 

17 §2 Stat. 1018 (1938), 49 U. S. C. 642 (d) (1952). 

18 52 Stat. 1019 (1938), 49 U.S. C. 642 (2) (1952). 

19 52 Stat. 1020 (1938), 49 U. S. C. 642 (h) and (i) (1952). 

20 52 Stat. 1021 (1938), 49 U. S. C. 643 (d) (1952). 

2152 Stat. 1004 (1938), 49 U. S. C. 492 (b) (1952). 

2262 Stat. 995 (1938), 49 U. S. C. 485 (e) (1952). 

2352 Stat. 995 (1938), 49 U. S. C. 485 (f) (1952). 

% 52 Stat. 998 (1938), 49 U. S. C. 486 (a) (1952). 

2367 Stat. 644 (1953). 

2 52 Stat. 1000 (1938), 49 U. S. C. 487 (a) (1952). 

2752 Stat. 1000 (1938), 49 U. S. C. 487 (d). 
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ity, a “uniform system of accounts for air carriers” ** which must be 
adhered to by all carriers engaged in scheduled air transportation.” 

Supervision over mergers between air carriers and other mergers 
affecting air commerce is another important facet of the Board’s 
activites. Section 11 of the Clayton Act, as amended,* places “author- 
ity to enforce compliance with section * * * 7 * * * of this act 
* * * in the Civil Aeronautics Board where applicable to air carriers 
and foreign air carriers subject to the Civil Aeronautics Act of 1938.” * 
Section 11 of the act, as amended,” authorizes the Board to conduct 
hearings, make findings, and issue a cease-and-desist order against 
mergers found to violate the act. 

Greater power over mergers is conferred upon the Board by the 
Civil Aeronautics Act itself. The act makes unlawful virtually all 
types of mergers affecting air commerce unless prior approval from 
the Board is obtained.** 

Similar powers over interlocking directorates exist in the Board 
as over mergers and consolidations. The act specifies a large number 
of corporate interrelationships which are declared unlawful unless 
Board approval is obtained.** The Board also has wide latitude in 
approving pooling, and price-fixing agreements, and any other agree- 
ments for controlling or eliminating competition, entered into by air 
carriers.**> Antitrust immunity is automatically accorded all mergers, 
interlocking relationships, and cooperative working agreements 
among air carriers that receive the Board’s approval. 

The Board is also charged with investigating unfair methods of 
competition in the air transport industry and empowered to issue 
cease-and-desist orders against all such activities engaged in by air 
carriers, ticket agents, or foreign air carriers.** Under section 11 
of the Clayton Act, as amended, the Board also has jurisdiction to en- 
force the antidiscrimination provisions of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act,** as well as the tie-in 
and exclusive-dealing provisions of section 8 of the Clayton Act.*® 
By virtue of its ratemaking and other authority, the Board has wide 
additional powers to prevent discriminations, pricing and otherwise, 
under the Civil Aeronautics Act of 1938. 


% See 14 C. F. R. 241.1-1 to 241.7—2 (1949) for the requirements of the uniform system 
of acconnts. 


214 C. F. R. 202.2 (a) (1952). 

8 52 Stat. 1028 (1938), 15 U. S. C. 31 (1952). 

81 See. 7 of the Clayton Act, as amended, reads in part as follows: “No corporation en- 
gaged in commerce shall acquire, directly or indirectly, the whole or any part of the stock 
or other share capital and no corporation subject to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or any part of the assets of another corporation en- 
gaged also in commerce, where in any line of commerce in any section of the country, the 
effect of such acquisition may be substantially to lessen competition, or tend to create a 
monopoly.” 

“ND corporation shall acquire, directly or indirectly, the whole or any part of the stock 
or other share capital and no corporation subject to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or any part of the assets of one or more corporations 
engaged in commerce, where in any line of commerce in any section of the country, the 
effect of such acquisition, of such stocks or assets, or of the use of such stock by the voting 
or granting of proxies or otherwise, may be substantially to lessen competition, or to tend 
to create a monopoly” (64 Stat. 1125 (1950), 15 U. S. C. 18 (1952),). 

82 52 Stat. 1028 (1938), 15 U. S. C. 21 (1952). 

8352 Stat. 1001 (1938), 49 U. S. C. 488 (1952). 

%4 52 Stat. 1001 (1938), 49 U. S. C. 489 (1952) ; see 14 C. F. R. 251 (1952). 

% 52 Stat. 1004 (1938), 49 U. S. C. 492 (1952). 

2° 52 Stat. 1004 (1988), 49 U. S. C. 494 (1952). 

7 52 Stat. 1003 (1938) ; 66 Stat. 628: 49 U. S. C. 491. 

649 Stat. 1526 (1936), 15 U. S. C. 13 (1925). 

89 38 Stat. 731 (1914), 15 U. S. C. 14 (1952) ; 52 Stat. 1028 (1938), 15 U. S. C. 21 
(1952). 
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A significant feature of the Board’s sweeping regulatory powers 
in the economic field is its authority to approve or disapprove “any 
and all applications * * * for or in connection with any loan or 
other financial aid from the United States or any agency thereof to, 
or for the benefit of any air carrier.” *° 

In addition to economic regulation of air carriers, the Board has a 
statutory obligation “to promote safety of flight in air commerce.” * 
It was therefore given the authority to prescribe rules, regulations, and 
standards relating to safety, although such authority may be delegated 
to the Administrator of Givil Aeronautics. The Board, however, 
retains the right to review and amend, revise, suspend, or revoke the 
actions of the Administrator.? The Board also has the right to 
modify or revoke any certificate the Administrator is authorized to 
issue.** 

Since the Board has now assumed the functions of the old Air Satety 
Board,** the CAB also has the following statutory duties : *® 


“Make rules and regulations governing notification and re- 
port of accidents involving aircraft. 

Investigate such accidents and report the facts, conditions, 
and circumstances relating to each accident and the probable 
cause thereof. 

Make such reports public in such form and manner as may 
be deemed by it to be in the public interest. 

Ascertain what will best tend to reduce or eliminate the 
possibility of, or recurrence of, accidents by investigating 
complaints filed with the Board, and by conducting special 
studies and investigations on matters pertaining to safety 
in air navigation and the prevention of accidents. 


Substantial auxiliary powers have been given to the Civil Aeronau- 
tics Board to assist it in performing all of its responsibilities involving 
economic regulation, mail carriage, and safety. General authority 
is invested in the Board, since it is empowered “to perform such acts, 
to conduct such investigations, to issue and athanle with orders, and 
to make and amend such general or special rules, regulations, and 
procedures, * * * as it shall deem necessary to carry out such provi- 
sions and to exercise and perform its powers and duties under this 
act.” © Moreover, the Board is authorized to make exemptions from 
the act or its own regulations, rules, and orders in the light of unusual 
circumstances, if the enforcement thereof would not be in the public 
interest.*7 

In order to enforce its own orders and to carry out its statutory du- 
ties, the Board has been given wide visitorial powers.*® The Board 
also possesses the unlimited power to subpena anywhere in the United 

“© 52 Stat. 1008 (1938), 49 U. § 


“ 52 Stat. 1007 (1938), 49 U. 


S.C. 490 (1952). 
2 62 Stat. 1217 (1948), 49 U8. 
S. 


551 (a) (1952). 
551 (c) (1952). 


ana: 


4852 Stat. 1011 (1988), 49 U. C. 559 (1952). 

“ See supra, fn. 6. 

4 52 Stat. 1013 (1938), 49 U. C. 582 (a) Ges). 

4652 Stat. 984 (1938), 49 U. S. C. 425 (a) (195 

4752 Stat. 1005 (1938), 49 v. S. C. 496 (b) tj (1952). See 14C. F. R. 292 (1952) ; 
id., 294 (1956 Supp.) ; id., 298 (1956 Supp.). 

“Por the purpose of exercising and performing its powers and duties under this act, 
the * * * (Board) * * * is empowered to inquire inte the management of the business 
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States the attendance and testimony of witnesses, and the production 
of all books, papers, and documents relating to its investigations.* 
From the foregoing, it is apparent that Congress, in the provisions 
of the Civil Aeronautics Act of 1938, placed imposing responsibilities 
upon the Board. The Board’s task, moreover, 1s complicated by con- 
tradictory instructions from Congress as to the importance to be ac- 
corded competition. The ambivalent character of the Board’s duties 
becomes pronounced when the act’s provisions in support of competi- 
| tion are contrasted with the provisions which derogate from compe- 
: tition. 
Under the act, two of the primary indicia of a competitive indus- 
| try—access to the market and automatic determination of prices 
through decisions of individuals operating in the market place—are 
subject to administrative fiat. 
Freedom to enter a market, a basic characteristic of a competitive 
. industry, supplies the initiative and dynamics needed to overcome the 
lethargy aa conservatism of entrenched interests. The Civil Aero- 
nautics Act of 1938 made it impossible for new competitive factors to 
gain admittance to the industry absent the consent of the regulatory 
body.®® Further, the act places numerous restrictions on the grant of 
such consent, and to the extent that carriers may be certificated, their 
) flight nme as well as the nature of their traffic is subject to rigid 
| controls. 
Competition is likewise severely restricted by the act in its provisions 
relating to the control of rates and fares charged by air carriers. With 
a minimum of guidance, the act requires carriers “to establish * * * 
just and reasonable individual and joint rates, fares, and charges 
* * *” and, except for initial tariffs, obligates the regulatory body to 
suspend such rates and establish in leu thereof rates it deems appro- 
riate.®* 
) : With respect to mergers and consolidations, the Civil Aeronautics 
Act made prior approval of the regulatory body a prerequisite for the 
consummation of all such transactions in the field of air transporta- 
tion, and clothed the Board with ample power to reject those adverse to 
the public interest. Mergers and consolidations and other arrange- 
ments among air carriers, as well as other types of mergers specified in 
the Civil Aeronautics Act of 1938, may not Se approved by the Board 
if they would “result in creating a monopoly or monopolies, and there- 
by restrain competition or jeopardize another air carrier not a party to 
the consolidation.” ** 
The test for rejection of a merger under the Civil Aeronautics Act 
therefore, is a much more restricted one than the Clayton Act test of 
illegality, which rules out mergers where the effect “may be substan- 


~~ 


— _. 
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of any air carrier and, to the extent reasonably necessary for any such inquiry, to obtain 
from such carrier, and from any person controlling or controlled by, or under common 
control with, such air carrier, full and complete reports and other information” (52 Stat. 
1004 (1938), 49 U. S. C. 495). 

49 52 Stat. 1021 (1938), 49 U. S. C. 644 (b) and (c) (1952). 

% Sec. 401 (a), 52 Stat. 487 (1938), 49 U. S. C. 481 (a) (1952). 

Sec. 404 (a), 52 Stat. 993, 49 U. S. C. 484 (a); sec. 1002 (e), 52 Stat. 1018, 49 
U.S. C. 642 (e) ; sec. 1002 (c¢), 52 Stat. 1018, 49 U. S. C. 642 (g). 

® Sec. 408 (b), 52 Stat. 1001, 49 U. 8. C. 488 (b) (1952). 
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tially to lessen competition, or to tend to create a monopoly.” The 
Civil Aeronautics Act test requires actual monopoly plus demonstra- 
ble restraint on competition or jeopardy to another carrier. In addi- 
tion, section 408 requires the Board to approve a merger unless it can 
discharge the burden of establishing grounds to support a finding that 
the merger will not be consistent with the public interest.. The CAB, 
however, not only has authority to deal with mergers under the provi- 
sions of the Civil Aeronautics Act of 1938, but it is also charged with 
enforcing the merger provisions of section 7 of the Clayton Act when- 
ever applicable to air carriers or foreign air carriers.™ 

Broad powers over restrictive practices on the part of air carriers 
are conferred on the Board.* Section 411 gives to the Board the 
same authority over unfair methods of competition employed by 
domestic or foreign air carriers as the Federal Trade Commission 
possesses under the Federal Trade Commission Act with respect to 
other corporate entities.°* Section 411, as amended in 1952 to include 
ticket agents,’ provides as follows: 


The Board may, upon its own initiative or upon complaint 
by any air carrier, foreign air carrier, or ticket agent, if it 
considers that such action by it would be in the interest of the 
public, investigate and determine whether any air carrier, 
foreign air carrier, or ticket agent has been or is engaged in 
unfair or deceptive practices or unfair methods of competi- 
tion in air transportation or the sale thereof. If the Board 
shall find, after notice and hearing, that such air carrier, 
foreign air carrier, or ticket agent is engaged in such unfair 
or deceptive practices or unfair methods of competition, it 
shall order such air carrier, foreign air carrier, or ticket agent 
to cease and desist from such practices or methods of com- 
petition. 

At the same time as the act gave to the Board broad antitrust en- 
forcement powers as encompassing as those contained in both the 
Clayton Act and the Federal Trade Commission Act, however, it also 
bestowed upon it extensive power to approve anticompetitive agree- 
ments between air carriers. Once officially sanctioned, action pur- 
suant to such agreements without exception is exempted from any 
and all of the antitrust laws. 

The most important provision in this regard is section 412 (a) of 
the act.* First, it requires registration with the Board of a wide 
variety of specified types of ‘cooperative agreements affecting air 
transportation by any air carrier with any other air carrier, or with 
a foreign air carrier, or with any other carrier. Such agreements 


& 58 Stat. 731:(1950), 15 0. S. C. 18 (1952). 

6 52 Stat. 102 (1938), 15 U. 5. C. 21 (1952). 

% 52 Stat. 1003 (1938), 49 U. S. C. 491 (1952). 

6% 38 Stat. 719 (1914), 15 U.S. C. 45 (a). (1952). 

5' 66 Stat. 268 (1952). 

ss“Every air carrier shall file with the * * * (Board) * * * a true copy, or, if oral, 
a true and complete memorandum, of every contract or agreement (whether enforcible 
by provisions for liquidated damages, penalities, bonds, or otherwise) affecting air trans- 
portation and in force on the effective date of this section or hereafter entered into, or 
any modification or cancellation thereof, between such air carrier and any other air 
carrier, foreign air carrier, or other carrier for pooling or apportioning earnings, losses, 
traffic service, or equipment, or relating to the establishment of transportation rates, 
fares, charges, or classification, or for preserving and improving safety, economy, and 
efficiency of operation, or for controlling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for regulating stops, schedules, and 
character of service, or for other cooperative working arrangements” (52 Stat. 1004 
(1938), 49 U. S. C. 492 (a) (1952)). 
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provide for practices that historically have been targets of antitrust 
enforcement officers. Not only price fixing, long a per se violation of 
the antitrust laws, but pooling arrangements, dividing up earnings, 
and division of traffic service are specifically mentioned. Further, 
direct reference is made to those agreements “for controlling, regu- 
lating, preventing, or otherwise eliminating destructive, oppressive, 
or wasteful competition.” Lest any stone be left unturned, section 
412 (a) concludes with a catchall authorization for “other cooperative 
working arrangements.” 

When any of the ty pes of agreements described above are filed with 
the Board, the latter “* * * shall by order approve any such contract 
or agreement, or any modification or cancellation thereof, that it does 
not find to be adverse to the public interest or in violation of this 
Act.” °° On approval by the Board, of agreements that fall within the 
terms of the statute, the act accords immunity for persons affected 
thereby from the operations of the antitrust laws. 

Expertise 

It is natural that an administrative body charged with such con- 
tradictory responsibilities would be the recipient of extensive criti- 
cism. This criticism in large part comes from a growing recognition 
that regulatory bodies frequently in practice have not justified the 
presumption underlying their creation. That presumption is that 
the regulatory body would be a group of experts whose specialized 
know ledge would supplement the general policies outlined by Con- 
gress to enable them to accomplish by Government direction the mar- 
ket stability and industry vitality that competition would otherwise 
provide. 

In recent years the doctrine of administrative expertise has been 
frequently questioned. st One of the primary causes for this criti- 
cism is that Congress in its legislation has placed an impossible burden 
upon the regulatory body. A former member of the Civil Aeronau- 
tice Board in rejecting the presumption in favor of administrative 
expertise expressed this view as follows: “But the Civil Aeronautics 
Act implies that a commission of five men can be found who are ex- 
perts in political science, military science, the business of transpor- 
tation, corporation finance, and experts in legislation and the law. 
This is not a logical presumption.” ® 

It has long been recognized that the real experts are not the mem- 
bers of the regulatory body but are the employees on the regulatory 
body’s staff.“ Further, their expertise applies to industry trans- 
actions and agency procedures, not agency policies, since it stems from 
superior equipment for fact gathering. Members of the regulatory 
body, although not experts when appointed, if properly chosen should 


8 Sec, 412 (b), 52 Stat. 1004 (1988), 49 U. S. C. 492 (b) (1952). 

“Any person affected by an order made under sees. 408 (consolidations and mergers), 
109 (interlocking directorates), or 412 (anticompetitive agreements) of this Act shall be, 
and is hereby, relieved from the operations of the ‘antitrust laws’ * * * and of all other 
restraints or prohibitions made by, or imposed under, authority of law, insofar as may 
be necessary to enable such person to do anything authorized, approved, or required by 
such order” (sec. 414, 52 Stat. 1004 (1938). 49 U. S. C. 494 (1952) ). 

1 See Louis B. Schwartz, Legal Restriction of Competition in the Regulated Industry: 
An Abdication of Administrative Responsibility, 67 Havard Law Review 436 (1954); 
Harold A. Jones, The Anomaly of the Civil Aeronautics Board in American Government 
20 J. of Air Law and Comm, 140 (1953 

® Harold A. Jones, op. cit., p. 155. 

® See task force report of the Hoover Commission, Committee on Independent Regu- 
latory Commissions—A Report With Recommendations (ch. 3, pp. 18-28). 
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develop a degree of expertness or at least be able intelligently to apply 
the advice of their staff of experts. Development of such a degree of 
expertness, however, cannot reasonably be expected if in fact the 
membership of the regulatory body undergoes a rapid turnover with 
characteristically short terms in office. 

During the hearings, in a discussion of future Board policies, Ross 
Rizley, Chairman of the Civil Aeronautics Board, commented on the 
lack of continuity in the Board’s philosophy as follows: 


We keep talking about the philosophy of the Board. Well, 
the philosophy of the Civil Aeronautics Board changes from 
day today. It depends on who is on the Board as to what the 
philosophy is. You just cannot say that the Board as a whole 
ever has a fixed philosophy for any very fixed period of time 
because the members come and go, and they do come and go 
pretty fast down there—by the way, we will have two new 
members on the Board.™ 


Of 18 Civil Aeronautics Board members who have left the Board 
since its establishment in 1939 only 6 left at the end of their terms, 
12 having resigned at some time during their terms. The following 
chart sets forth the names of the members who have served on the 
Civil Aeronautics Board since its creation and the total number of 
months in office as of December 31, 1956. 
























Dates of service | Total 
Names Bees 
| served 
From— | To— | 

I ae its cuinbntnpeasgsdpeeinniatiphentios Aug. 1,1938 | Apr. 30, 1948 117 
Wipibns eee Fs iio i i ee i - 1 Aug. 8,1938 | Apr. 12, 1939 8 
Pe IONE EE 66 ood on ilntielanr ens tntnesetepettontphsceniahtee July 8, 1940 23 
Mason, George Grant, Jr -| Dee. 31,1941 41 
Ryan, Oswald...__.....-- oie tT edictntn 0........| Dee, 31, 1954 197 
I I ot Bec cn nnauenacantnp «duneaponepameoden~ de f , Sept. 20, 1945 78 
Dame; ees Fuiy8 3. 45655. 0s 555th oF Sept. 1, 1942 25 
Pogue, L. Welch. June 18, 1946 53 

¢) Reh OOS 0088 ph thaakhicchiobawavuh daw 2 , 1943 | Dee. 31, 1955 153 
Young, Clarence M-............-.- feb. Oct. 14, 1947 20 
RSS | eae ; 5 | Dee. 31, 1947 18 
Jones, Harold Armstrong M Feb. 28, 1951 35 
O’Connell, Joseph J., Jr : b July 7,1950 27 
Adams, Russel] B-____..--.-. Ac ntwud oo sowrdbnbnelehndn domuhel § J Dec. 31, 1950 32 
Ns NR a ih ccctak ores stpities dhingts - 4,19 May 6, 1951 7 
I erento lent ani abaeenavasehnentoanodamagnn - 6,19 Dec. 31, 1956 171 
CRUE GRIN rbd dasccceccdcavantvcscbuncccuctenvedhabeet Mar. 12, Dec. 31, 1958 170 
by kh en since Seintatacnis waitin tani tlichaias ay 18, Oct. 31, 1952 17 
PR) CAME BP bo inn cad Adi dcscccescceecuddébwdbabbsede se Dee. 31, 1959 145 
NN oT ai... nnn stieaiimtencdiiah cteebt Mar. 1,1955 | Apr. 14, 1956 13 
I en no con coataiggirink senuapaweaenmanoasg Apr. 13,1956 | Dec. 31, 1960 18 
pO Se ae eae Oe ee ee June 11,1956 | Dec. 31, 1961 17 


1 As of Dee, 31, 1956, incumbent. 


Note.—Marson, Landis, Russell B. Adams, Ryan, Lee, and Joseph P. Adams left office at the end of 
terms. The others resigned during terms. 


In the course of the hearings, virtually all witnesses challenged the 
expertness displayed by the Civil Aeronautics Board in the discharge 
of its responsibilities. An outstanding example of the failure of the 
Civil Aeronautics Board to demonstrate the degree of administrative 
expertise reasonably to be expected by the Congress involves the 
Board’s record in —- with its responsibilities with respect to pas- 
senger fares. During the entire 18 years of its existence, the Civil 
Aeronautics Board has never concluded an investigation of the gen- 





« Hearings, vol. 1, p. 153. 
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eral level of airline passenger fares. Such an investigation is essen- 


tial to develop standards which would enable the Board to determine 
whether the fares and charges in use by the airlines are unjust or 
unreasonable, discriminatory, unduly preferential, unduly prejudicial, 
or otherwise unlawful. 

The importance of a general passenger fare investigation is demon- 
strated by the type of issues the Board has not resolved with respect 
to passenger fares. According to the statement of the issues promul- 
gated by the Civil Aeronautics Board on December 16, 1952, in the 
general passenger fare investigation, the following problems cannot 
rationally be answered absent the formulation of standards which can 
only be determined by an overall investigation : 


(A) Is the general fare level of domestic fares (standard 
and tourist) now existing just and reasonable and, if not, 
what percentage increases or decreases on an overall basis 
should be permitted or prescribed ? 

(B) (1) Does a general policy of constructing fares so 
that the rate per mile varies with length of passenger tri 
result in fares which are unjust or unreasonable, unduly pref- 
erential or prejudicial, or otherwise unlawful ? 

(2) Does a general policy of constructing fares so that the 
rate per mile does not vary with length of passenger tri 
result in fares which are unjust or unreasonable, unduly pref- 
erential or prejudicial, or otherwise unlawful ? 

(C) Does the dollar per ticket increase result in fares 
which are unjust or unreasonable, unduly preferential or un- 
duly prejudicial, or otherwise unlawful? And if found to 
be unlawful, what changes in such fares should be permitted 
or prescribed therein and how should such changes, if any, 
be effected ? 

(D) Is the charging of first-class fares on segments of 
flights designated and operated as coach flights unjust or 
unreasonable, unduly preferential or prejudicial, unjustly 
discriminatory, or otherwise unlawful? And if found to 
be unlawful, what changes in such fares should be permitted 
or prescribed therein and how should such changes, if any, 
be effected? * 


‘Other issues involved included whether an equalization reserve should 
be established so that excess earnings during prosperous times will 


be available to assist carriers during poor times, the reasonableness 
or unreasonableness of earnings levels, and the proper relationship 
between profits and the level of passenger fares. 

The Board has never discharged these responsibilities despite the 
express mandate contained in section 2 of the Civil Aeronautics Act. 
Section 2 requires : °° 

In the exercise and performance of its powers and duties 
under this Act, the Authority shall consider the following, 
among other things, as being in the public interest, and in 
aanortiancs with the public convenience and necessity— * * * 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 

® Hearings, vol. 1, pp. 169-170. The $1.00 fare increase applied, without regard to 
the length of the trip, on each one-way ticket, and amounted to an additional charge of 


$1.90 on each round-trip ticket. 
% 52 Stat. 980, 49 U. 8. C, 402, 
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discriminations, undue preferences or advantages, or unfair 

or destructive competitive practices; * * * [Emphasis 

supplied. } 
The failure of the Civil Aeronautics Board to complete a general fare 
investigation has left a vacuum in its work with respect to the impor- 
tant matter of passenger fares during its entire existence. 

The importance of passenger revenues to the airlines industry and 
to the work of the Board is demonstrated by the fact that since 1938 
approximately 82 percent of all the revenues received by the domestic 
trunkline carriers has been derived from transportation of passengers. 
The Board’s inactivity in this area is further emphasized when con- 
sideration is given to the numerous exhaustive and detailed studies 
made by the Board with respect to airmail payments made by the 
United States and to the carriers’ freight revenues. Although mail 
pay has accounted for only about 10 percent of the domestic trunkline 
revenues and freight revenues have accounted for less than 6 percent 
of the domestic trunkline revenues, in both of these areas the Board 
has conducted extensive investigations in order to establish standards 
to enable it to determine whether mail pay and freight charges were 
unjust or unreasonable. 

It thus appears that over the years the Board, instead of addressing 
itself to the primary rate problems affecting commercial air transporta- 
tion, has evidenced a preoccupation with relatively small problems in 
the overall sense. Obviously, the record of the Board with respect to 
passenger fares and revenues does not support a conclusion that it has 
discharged its responsibilities with the requisite degree of expertness. 

The Civil Aeronautics Board had attempted to cope with the prob- 
lem of the passenger fare structure at least three times in the past. In 
1943 and 1945, and again in 1948, the Board commenced studies of air- 
line passenger fare structure, only to drop its investigations when the 
carriers offered compromise solutions. Early in 1952 the Board in- 
stituted an investigation into the general level and structure of trunk- 
line passenger fares after domestic trunklines filed tariff revisions pro- 
posing to increase each one-way domestic passenger ticket by $1 and to 
eliminate the 5-percent deduction for round trips. Although its staff 
recommended otherwise, the Board granted the dollar increase. The 
Board suspended the proposal to eliminate the round trip discount. 
On motion of the carriers, a majority of the Board on May 14, 1953, 
issued an order dismissing its formal investigation and directing the 
staff to prepare a study of airline fare structure and levels. Subse- 
quently, on May 10, 1956, after the subcommittee had extensively ex- 
amined the members of the Board with respect to certain conversations 
between Commissioner Harmar Denny and Stuart Tipton, president 
of the Air Transport Association, the Board reinstituted its general 
passenger fare investigation.® 

It is relevant to a consideration of the Board’s expertise that the 
Chairman of the Civil Aeronautics Board admitted to the subcom- 
mittee that he had not known before the subcommittee’s hearings 
that the opinion the Board had rendered in dismissing the general 
passenger fare investigation contained a mandate to the Board’s staff 
to conduct a study of passenger fares for further consideration by the 


* Hearings, vol. 1, p. 154. 
6 Hearings, vol. 3, p. 1721. 
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Board. He expressed surprise that the order contained such an in- 
struction. Further, he was not aware that the staff had not in fact 
undertaken such a study.” 

A problem that is involved in the structure of passenger fares is 
the current practice of air carriers to establish their first-class service 
rates on the basis of a circuitous route rather than on the basic of the 
shorter nonstop route actually flown. During the hearings, repre- 
sentatives of the Civil Aeronautics Board admitted that airline fares 
based on circuitous routing permitted the airlines to obtain unduly 
high rates on each flight.”° Although at the hearings the Board and 
its staff advised the committee it was actively discussing this par- 
ticular matter with the carriers involved and that resolution of the 
matter was expected in 60 days, no definitive action has as yet been 
taken. As a consequence there has been no change in the condition 
which prompted Representative Hugh Scott during the examination 
of the Board on this matter to query: 


Mr. Scorr. From a long-range standpoint, doesn’t that 
contain a built-in inequity that ought to be very carefully 
considered before it gets to be so deeply imbedded in practice 
that you can’t get it out? In other words, if the operation is 
less expensive with a bigger plane nonstop than it used to 
be on a circuitous route, as you have said, there may be 
other reasons for maintaining the fare. But shouldn’t that 
circuitous route basis be examined and possibly removed, 
and a sounder and more logical practice be established before 
too many years have passed, and this whole built-in thing of 
charging for more miles than are actually carried becomes an 
accepted rate basis ? 

Another area in which the Board has failed to demonstrate a requisite 
degree of administrative expertise is found in its failure to take effec- 
tive action to prevent air carriers from charging first-class fares for 
flights in coach equipment. The Comptroller General in his testi- 
mony directed the subcommittee’s attention to this practice and 
observed that the failure of the Board to issue an appropriate regu- 
jation requiring the carrier to make a refund when coach equipment 
is used in first-class service left the passengers with no recourse except 
to complain to the carriers." In its statement on coach policy, the 
Board listed the minimum seating capacity for coach aircraft but 
failed to promulgate seating standards to distinguish coach service 
from first-class service. The Board apparently relied upon the car- 
riers to adopt a practice of granting refunds to the traveling public 


® Hearings, vol. 1, p. 148. 

7 Hearings, vol. 1, p. 152. The effect of the failure to promulgate standards on the 
structure of rates is demonstrated by the following testimony : 

“The CHAIRMAN. But, in any event, presently the airlines by this circuitous device are 
obtaining a return not justified by the actual miles flown? 

“Mr. RoTtH. Mr. Chairman, I don’t think you can justify the fare between any two 
cities. I think what we are most concerned with is the average fare level and at the same 
time to try to prevent discrimination in the fares. 

cone ew aanean. But you haven't gone to any average level. Your study has not been 
conciuded, 

“You mentioned before that you were supposed to make a study and you haven’t even 
completed it. You haven't even started it. 

“Mr. Rota. But the Board has pursued the hold-the-line policy. 

“The CHAIRMAN. Is it not true that in this flight that I have indicated between New 
York and Miami the passenger is charged more than the actual flight, by virtue of the 
circuitous flight, which is miles longer? 

“Mr. RorH. I think that is quite true.” [Emphasis supplied.] 

7 Hearings, vol. 2, p. 1342. 
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when appropriate. This failure of the Board has resulted in the 
traveling public being victimized by a subterfuge and indirectly allows 
#n increase in coach fares.” Inasmuch as first-class passengers pay 
on the average of 30 to 35 percent more than the coach passengers, 
this amounts to a substantial sum.” The subcommittee joins with the 
Comptroller General in his recommendation that the Board promul- 
gate a regulation that would require a carrier to make a refund auto- 
matically when first-class fares are paid for coach services,.™ 

In his testimony, the Comptroller General also directed the com- 
mittee’s attention to another rate situation that has not been satis- 
factorily resolved by the Board.” This problem involves the continued 
disparity btween airmail rates and airfreight rates, Service mail 
rates are considerably higher than airfreight rates, despite the fact 
that the service rendered by the carriers to transport airmail is vir- 
tually identical with that furnished for airfreight. 

Over the years, high airmail rates have been justified on the basis 
of the priority granted to airmail traffic. The Post Office contends, 
however, that the priority factor for airmail exists in theory only.” 
This contention was vigorously disputed by the representatives of the 
Air Transport Association. ‘They pointed out that less was charged 
for airmail than for express or passengers, both of which had a lower 
priority.” 

Apart from the priority factor, transportation of airmail is similar 
in its primary elements to the airfreight business, and, in addition, 
has several cost-saving features not found in airfreight carriage. 
Upon the basis of the special study conducted by the General Account- 
ing Office, the Comptroller General stated to the committee: 


We have been advised by Post Office Department officials 
that mail and freight have similar characteristics in that (1) 
both airmail and airfreight are loaded and handled by cargo 
handlers and (2) both are loaded and transported in stora 
compartments. In addition, mail in sacks or pouches is 
easier to handle and has a regularity of volume not found 
in freight. With respect to the cost to the carrier, the car- 
riage of freight involves such items as sales effort, credit 
collections, damage claims, and other costs common to com- 
mercial traffic but not encountered in mail service.” 


Despite these factors, the certificated carriers receive $811 from the 
Government for transporting a ton of mail the 2,469 miles from New 
York to Los Angeles, but they only charge $577.60 for transportin 
by airfreight a ton of general commodity merchandise westboun 
over this route. Most other freight items are carried at a specific 
commodity rate of $491 per ton between these same points. Further- 
more, the eastbound airfreight rates may be as little as 60 percent 
of the westbound rates.” 


7 Hearings, vol. 2, p. 1360. 

7 Hearings, vol. 1, p, 133. 

™ Hearings, vol. 2, p. 1360. 

7% Hearings, vol. 2, p. 1345. 

7% Hearings, vol. 2, pp. 1345, 1358. 

7 Hearings, vol. 3, pp. 1550, 1576, 1740. 
7 Hearings, vol. 2, p. 1345. 

™ Hearings, vol. 2, p. 1345. 


pa 
eff 


. 





AIRLINES 59 


The Comptroller General submitted the following table ® that com- 
pares the service mail rates to the general commodity freight rates in 
effect. on May 2, 1956, between various city-pairs: 


Per ton 
From— 
Distance in | Service mail General 

miles pay commodity 

freight cost 
Cina te: Bt ic «cand. « o nereendintns cons Silla tential 1, 734 $589. 55 $400. 00 
New York to Miami_- caprurenapapiihssts weet ameter eee : 1, 093 396. 16 250. 00 
Seattle to San Francisco. .........-...--- S3ip oe eee 680 271. 56 174. 60 
CSS Re OTR oe cnchiscnncabeasanodt ainda 251 142. 13 95. 60 


On the basis of his 2-year audit of the records of the Civil Aero- 
nautics Board, with respect to the basis for service mail rates, the 
Comptroller General concluded that the airlines should be able to carry 
mail at rates and yields that are closely related to the rates and yields 
of airfreight™ He pointed out that, if the airfreight rates are not 
economically sound, the service mail rates subsidize the certificated 
industry’s airfr eight business. On the other hand, if the airfreight 
rates are sound, service mail rates are too high. To the extent that the 
service airmail rates exceed the cost. of carriage, plus a fair rate of 
return on investment, of course, the carriers receive an unauthorized, 
hidden subsidy from the Government. 

If it is appropriate to use airfreight rates as a basis for the service 
mail rate, the overcharge to the Government and the unauthorized sub- 
sidy to the carriers is substantial. According to the estimate furnished 
to the Committee by the ATA, in 1955, the carriers received $7,762,000 
more for carrying the airmail than they would have received if the 
mail rate were based on the average freight revenue per ton-mile.™ 

The Air Transport Association took sharp issue with the conclu- 
sions of the Comptroller General. Stuart Tipton, testifying on behalf 
of ATA, stated flatly: “It is perfectly plain that there is no justifica- 
tion for the Comptroller’s s point of view * * * the ratemaking prin- 
ciples he advances are just plain wrong.” ® Mr. Tipton contended that 
“there is no similarity between airfreight traffic and airmail traffic at 
all,” because freight tariffs are geared to high volumes and large ship- 
ments, which reduces costs per unit. He stated the average “Freight 
shipment i is about 195 pounds while the average mail shipment is only 
about 13 pounds.* ATA’s studies show that if the airfreight tariff 
were applied to mail, in many instances the rate paid per ton-mile 
would be higher.® 

Resolution of this matter is the primary responsibility of the Civil 
Aeronautics Board. Under the act, unlike the procedures for pas- 
senger or freight rates, the Board itself is required to establish mail 
rates in the first instance. 


8 Hearings, vol. 2, 2» D. 1345. 

81 Hearings, vol. pp. 1345, 1356, 1409. 
*2 Hearings, vol. 3, p. 1739. 

83 Hearings, vol. 3, pp. 1742-1748. 

% Hearings, vol. 3, p. 1737. 

% Hearings, vol. 3, p. 1739. 
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Pursuant to this authority, the Board in June 1955 established a 
new multielement service mail rate that results in an estimated annual 
saving to the Government of $5,336,000.% 

The Board’s failure in this recent investigation, however, to cope 
with the objections presented by both the Post Office Department and 
the Comptroller General further illustrates its lack of the requisite 
degree of administrative expertise that Congress should expect. In 
view of the savings to the Government that reasonably may be antici- 
pated, and in view of the comprehensive, expert studies made by the 
Comptroller General and the Post Office Department, the committee 
believes the Board should take expeditious action to resolve this 
matter. Accordingly the committee endorses the Comptroller Gen- 
eral’s recommendation that “* * * the Board make a study of the 
comparability of airmail to airfreight and that any service rates that 
are established take into account this similarity of service.” * 


B. SUPPLEMENTARY ADMINISTRATIVE CONTROLS 


Although the Civil Aeronautics Board is the primary instrument 
for regulating the commercial airlines industry, important industry 
controls are administered by other Government agencies and officials. 
Taken together they assure that all aspects of the industry are subject 
to the direction and support of the United States Government. 


The President 


The Chief Executive of the United States occupies a unique role in 
air carrier regulation. Unlike any other economic area controlled by 
an administrative tribunal, the President is accorded certain non- 
delegable duties with respect to air carrier supervision which give 
him an important role in air transport regulation, chiefly in the field 
of international operations. All matters decided by the CAB relating 
to the certification of domestic airlines for flights to foreign countries, 


or to Territories or possessions of the United States, or within any 


Territory or possession of the United States are required to be sub- 
mitted to the President for approval.** Similarly, any permit issued 
to any foreign air carrier to make flights to this country must receive 
Presidential approval.*® 

This Presidential authority must be considered in the light of the 
President’s extraordinary powers in foreign affairs. It is contem- 
plated that international flight patterns will be determined by negoti- 
ations between nations, and for that reason, Presidential surveillance 
over the Board’s actions in the field of international aviation has been 
provided.” 


The Secretary of Commerce 


Legislative Reorganization Plans No. III and IV of 1940 ™ provided 
for the division of the functions of the old Civil Aeronautics Author- 


& Order No. E—9284, June 7, 1955; hearings, vol. 2, p. 1408. 

8? Hearings, vol. 2, pp. 1345, 1409. 

52 Stat. 801 (1938), 49 U. S. C. 601 (1952). Such matters inelude “the issuance, 
denial, transfer, amendment, cancellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate.” 

89 Tbid. 

© The Civil Aeronautics Act of 1938 also directs that ‘‘The Secretary of State shall 
advise the Board of, and consult with the Board concerning, the negotiation of any agree 
ments with foreign governments for the establishment or development of air navigation, 
including air routes and services” (sec. 802, 52 Stat. 1014 (1938), 49 U. S. C. 602 (1952) ). 

%1 54 Stat. 1231, 1234 (1940). 
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ity between the Administrator of Civil Aeronautics and the Board. 
At the same time, both of these administrative functionaries were 
placed under the jurisdiction of the Department of Commerce, except 
that the Board retained its independence with respect to “its functions 
of rule making * * *, adjudication, and investigation.” * Together, 
the Board and the Administrator were designated “the Civil Aero- 
nautics Authority within the Department of Commerce,” * The 
Weather Bureau, too, was transferred to the Commeree Department,* 
Thus, the Secretary of Commerce, by virtue of these realinements in 
the executive departments, was given an important role in air trans- 
portation.* 

The Secretary was given an even more direct participation in vari- 
ous phases of air transportation by Legislative Reorganization Plan 
No. 5 of 1950 which directly transferred to the Secretary all of the 
functions of all officers and agencies of the Department.’® An impor- 
tant exception was made, however, with respect to the functions of 
the Civil Aeronautics Board.” 

Aside from the functions of the Secretary of Commerce inherited 
from his subordinates, a number of duties in the field of air transporta- 
tion have been conferred directly upon the Secretary. It is his duty 
“to make plans for such orderly development and Jocation of landing 
areas, airways, and all other aids and facilities for air navigation, 
as will best meet the needs of, and serve the interest of safety in, civil 
aviation.” ** The Secretary is also authorized to select employees of 
the Civil Aeronautics Administration for training at Government ex- 
pense at private educational institutions,” as well as operate a school 
or schools to train employees of the CAA. 

Another area in which the Secretary has a significant role is the de- 
velopment of commercial aircraft. By statute, the Secretary is au- 
thorized to prepare specifications for aircraft found to be required 
in the public interest and to represent advances over existing models 
of carriers.*°* He may also contract for the operation of turbojet or 
turboprop aircraft, and provide for their testing.’ 

Administrator of Civil Aeronautics 


Under the Secretary of Commerce in the Department of Com- 
merce works the Administrator of Civil Aeronautics. The Admin- 
istrator and the Civil Aeronautics Board together with the Secretary 


1940 Reorganization Plan IV, sec. 7 (c). 
%8 Ibid. 


* 1940 Reorganization Plan IV, sec. 8. 


1940 Reorganization Plan IV, sec. 7 (¢), provided that the functions of the Civil 
Aeronautics Administrator “shall be administered under the direction and supervision 
of the Secretary of Commerce * * *,” and it directed that the Board “* * * report to 
the Congress and the President through the Secretary of Commerce * * *.” See. & re- 
quired the Weather Bureau to be administered ‘under the direction and supervision of 
the ee 5 a Burenas functions with respect to air transportation 
are specifically directed to be done under the Secretary's dire 2s 3 
an ae ade Tian retary'’s direction. 52 Stat. 1014 (1938), 
_ 6“Except as otherwise provided in subsec. (b) of this section, there are hereby trans- 
ferred to the Secretary of Commerce all functions of all other officers of the Department 
of Commerce and all functions of all agencies and employees of such Department” (1950 
Legislative Reorganization Plan No. 5, see. 1 (a), 64 Stat. 12638 (1950) ) i 

1d., sec. 1 (b). 

* 64 Stat. 417 (1950), 49 U. S. C. 457 (a) (1952). 

 Td., 457 (by. 

mm Td., 457 (ce). 

1.64 Stat. 1091 (1950). 
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of Commerce comprise the Civil Aeronautics Authority within the 
Department of Commerce.*™ 

Ithough the Civil Aeronautics Authority as such performs no 
functions, the Administrator of Civil Aeronautics is an important 
figure in the administrative scheme of aviation regulation. Broadly, 
he is directed by statute “to encourage and foster the development 

Se ~. 7 
of civil aeronautics and air commerce in the United States, and abroad, 
and to encourage the establishment of civil airways, landing areas, and 
other air-navigation facilities.” ’* In so doing, a wide variety of 
powers are entrusted to him, including the designation of civil air- 
ways,” the establishment and operation of air navigation facilities, 
publication of aeronautical maps and charts, and the regulation of air 
traffic. Also to further the overall objective of the Administrator, 
a number of ancillary functions have been accorded him, including the 
training of air-traffic control-tower operators *” undertaking develop- 
mental work for improving air navigation facilities, aircraft, aircraft 
engines, propellers, and appliances,’ and the collection and dissemi- 
nation of statistical data. 

The Civil Aeronautics Administrator also has an important role to 
play in air safety and regulation. While Reorganization Plan IV 
preserved the independent powers of the Civil Aeronautics Board 
with respect to the promulgation of regulations, adjudication, and 
investigation, Reorganization Plan Lil of 1940 simultaneously gave to 
the Administrator certain enforcement powers.over air safety. 
Thus, as it now stands, the Civil Aeronautics Board is responsible for 
promulgating regulations relating to the safety of civil air transpor- 
tation and the Administrator of Civil Aeronautics is responsible for 
the administration thereof2"* In accordance with this division otf 
authority, the Board has issued a comprehensive set of safety regula- 
tions to govern such matters as aircraft operations, the issuance of 
type certificates for aircraft and aircraft equipment, production cer- 
tificates that authorize the manufacture of such equipment, air- 
worthiness certificates for various types of aircraft and equipment, 
certificates for the operation of air carriers, certificates to pilots, me- 
chanics, flight radio operators, flight navigators, flight engineers, 

1031940 Reorganization Plan No. IV, 54 Stat. 1234 (1940). The latter provided, how- 
ever, “That the Civil Aeronautics Board shall exercise its functions of rulemaking (in- 
cluding the prescription of rules, regulations, and standards), adjudication, and investiga- 
tion independently of the Secretary of Commerce’”’ (Ibid.). Thus, as of today, the CAB, 
while within the Department of Commerce for purely administrative purposes, is a wholly 
independent agency reportin gdirectly to Congress (Frederick, Commercial Air Transporta- 
tion 127 (1955) ;: Sweeney, Safety Regulations and Accident Investigation, 17 J. of Air L. 
& Comm. 141, 143 (1950) ). 

14 §2 Stat. 985 (1938), 49 U. S. C. 451 (1952). 

1614 CFR 600.1-600,1223 (1955 Supp.). The Federal Airways System developed by 
the Civil Aeronautics Administration is now comprised of about 60,000 miles of low and 
medium frequency airways and 80,000 miles of direct UHF airways all served by air 
navigation facilities. 

106 52 Stat. 985 (1938), 49 U.S. C. 452 (a) (1952). 

20t 62 Stat. 1093 (1948), 49 U. S.C. 452 (d) (1952). 

108 52 Stat. 986 (1938), 49 U. S. C. 455 (1952). 

109 52 Stat. 986 (1938), 49 U. S. C. 456 (1952). 

10 “The functions vested in the Civil Aeronauties Authority by secs. 751-757 of title 
49; the functions of aircraft registration and of safety regulation described in secs. 
521-523 and 551-560 of title 49, except the functions of prescribing safety standards, 
rules, and regulations and of susnending and revoking certificates after hearing: the 
function provided by sec. 671 of title 49; and the functions of appointing such officers 
and employees and of authorizing such expenditure and travel as may he necessary for 
the performance of all functions vested in the Administrator, are transferred from the 
Civil Aeronautics Authority to and shall be exercised by the Administrator, who shall 
hereafter be known as the Administrator of Civil Aeronautics” (sec. 7, 1940 Reorganiza- 
tion Plan No. IIT, 54 Stat. 1231 (1940)). 


m1 Sweeney, Safety Regulations and Accident Investigation; Jurisdictional Conflicts 
of CAB and CAA, 17 J. of Air L. and Comm. 141, 144 (1950). 
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air-traffic control operators, repair stations, and mechanics schools,” 
rules of traffic for air flights, rules for the operation of aircraft, and 
rules respecting notice of accidents and crashes. These regulations 
are administered and enforced by the Administrator of Civil Avia- 
tion.7* 

Under the Civil Aeronautics Act, as amended, the Civil Aeronauties 
Board was empowered “to delegate to the Administrator the power 
or authority * * * to perform functions authorized under section 702 
of this act.” ** Pursuant thereto, the Civil Aeronautics Board has 
delegated about 90 percent of its accident-investigating functions to 
the Civil Aeronautics Administration. The Board has confined it- 
self principally to investigating those accidents due to such factors as 
structural or powerplant fi vilure, fire, collision, and important crashes 
involving air carriers." The Civil ‘Aeronautics Administration also 
makes accident investigations in order to discharge its other duties 
with respect to enforce ement and administration of the rules of the 
Board such as the granting of certificates of airworthiness, pilot cer- 
tificating, and enforcement of rules and regulations."® 

The Administrator has rh additional important responsibili- 
ties. First, under the Federal Airport Act of 1946, the “Adminis- 
trator is authorized and directed to prepare and revise annually a 
national plan for the development of public airports in the United 
States, including the Territory of Alaska, the Territory of Hawaii, 
and Puerto Rico and the Virgin Islands.” ?** In order to effectuate 
this plan, the Administrator is also granted power “within the limits 
of available appropriations made therefor by the Congress, to make 
grants of funds to sponsors for airport development * * *,” *** 

Besides developing a national system of airports, the Administrator 
himself is charged with providing for the operation of the Washing- 
ton National Airport,’*® and 2 airports in Alaska, 1 at Anchorage and 
1 at Fairbanks.’” 

The Administrator also plays an important role in the field of for- 
eign air transportation. In the first place, the Administrator is di- 
rected to exchange information relating to civil aeronautics with for- 





2 Certificates may be revoked, however, only by the Board. See 1940 Reorganization 
Plan No. II and 52 Stat. 1011 (1938), 49 U. S. C. 559 (1952). The CAA, however, acts 
as prose cutor in revocation proceedings before the Board, 

8 These regulations are entitled Civil Air Regulations and appear in 14 CFR 1.0—190.70 
(19: 56 Supp.). The Civil Air Regulations are detailed and involved. Many of the 
Standards established therein are phrased in general terms such as “are deemed ade- 
quate by CAA for safe carrier operations,” “deemed suitable by the Administrator,” etc., 
which constitute broad delegations to the Administrator. As a result, the CAA has 
issued instruction books, operation manuals, and technical standard orders to assist in 
compliance therewith (Sweeney, op. cit. supra, n. 74 at 145). 

u46§2 Stat. 1217 (1948), 49 U. S. C. 551 (c) (1952). Cf. also 52 Stat. 988 (1938), 
49 U. S. C. 458 (1952). Sec. 702, as affected by 1940 Reorganization Plan No. IV, pro- 
vides in part that: ‘‘It shall be the duty of the Board to— 
as 1) Make rules and regulations governing notification and report of accidents involving 
aircraft; 

“(2) Investigate such accidents and report the facts, conditions, and circumstances 
relating to each accident and the probable cause thereof; * * * 

““(4) Make such reports public in such form and manner as may be deemed by it to be 
in the public interest’’ (52 Stat. 1013 (1938), 49 U. S. C 582 (1952)). 

45 Sweeney, op. cit. supra, n. 111 at 145. 

U6 Thid. 

1° 60 Stat. 171 (1946), 49 U. S. C. 1102 (1952). 

m6 60 Stat. 171 (1946), 49 U. 8. C. 1103 (1952). 

29D. C, Code No. 7-1302 (1952). 

120 “The Administrator of Civil Aeronautics * * * is authorized and directed to con- 
struct, protect, operate, improve, and maintain within the Territory of Alaska a public 
airport at or near Anchorage and a public airport at or near Fairbanks * * *” (62 Stat. 
277 (1948), 48 U. S. C. 485 (1952) ). 
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eign governments.’** Moreover, in conjunction with other adminis- 
trative officials, he is authorized = —_ establish, and construct 
airports in foreign countries.‘ ally, the Administrator, subject 
to the approval of the Secretary of Déheni, may provide navigation 
and traffic control facilities in the Canal Zone and in Panama.*** 


Weather Bureau 

Because of the hazards of climatological changes to carriage by air, 
the Weather Bureau is by necessity as well as by statute an integral 
part of the country’s air Perret system.™ 

To assure safer passage through the national and international 
airways, an Aviation Weather Service has been established to provide 
continuous weather information for flights in the United States, 
Alaska, and on overseas routes. Weather stations in this system 
operate in about 250 airports in the United States, and are connected 
with one another by Federal airway communication circuits operated 
by the Civil Aeronautics Administration. Supplementing this 
weather network are 26 flight advisory weather service centers which 
provide operational forecasts of weather conditions. Weather infor- 
mation is also furnished for international air routes. 

The Weather Bureau is also empowered to acquire or establish 
weather facilities in airports in territories of the United States and 
in foreign lands,’** and to administer and operate such weather 
facilities.’”° 
Postmaster General 

Since the transportation of mail is one of the most important func- 
tions of our air transportation system, the Postmaster General plays 
a prominent part in the Federal regulatory scheme controlling civil 
aviation. Among the principal functions, duties, and powers of the 
Postmaster General in the field of air transportation are the following: 

Make rules and regulations, consonant with the regulations 
of the CAB for the safe and expeditious transportation of mail 
by oir." 

Receive from air carriers notification of points to which 
the are certificated to transport mail and schedules between such 

nts, and designate mail schedules or require the establishment 
bf additional mail schedules.’ 
3. Disapprove changes in airmail schedules submitted by air 
carriers or modify, amend, or alter any mail schedule of change 
therein.’” 





121 §2 Stat. 986 (1938), 49 U. C. 456 (1952). 

12 But only “after i eatation with the Air Coordinating Committee and subject to 
coneurrence of the Secretary of State, and with due regard for the objectives of the 
International Civil Aviation Organization” (62 Stat. 451 (1948), 49 U. 8S. C. 1152 (1952)). 
Authority for the operation of such airports is also provided (62 Stat. 453 (1948), 49 
U. §. C. 1159 (a) (1952)). 

123 62 Stat. 452 (1948), 49 U. §. C. 1156 (1952). 

%4 The Chief of the Weather Bureau has been given an imposing list of statutory duties 
designed to promote safety and efficiency in air navigation including establishing weather 
stations, making weather reports to air authorities and others. establish international 
interchanges of weather information, develop an international weather reporting network, 
establish meteorological ROporung standards, and develop the science of weather reporting 
(52 Stat. 1014 (1938), 49 U. C. 603 (1952)). 

25 62 Stat. 451 (1948), 49 w S. C. 1153 (1952). 

126 §2 Stat. 452 (1948), 49 U. 8. C. 1159 (b) (1952). 

137 52 Stat. 995 (1928), 49 U. S. C. 485 (a) (1962). 

48 52 Stat. 995 (1938), 49 U. 8S. C. 485 (e) (1952). 

128 Thid. 


' 


eee 


a 


a 





AIRLINES 65 


4. Tender mail to carriers certificated to transport such mail 
between designated points,’ 

5. Fix rates of compensation to be charged foreign countries 
by United States airlines for the transportation of their mail in 
accordance with postal conventions.’ 

6. Approve rates provided in agreements established between 
air carriers and foreign countries covering transportation of mails 
of such country prior to 1938 and permit carriers to enter into 
agreements with foreign countries for the transportation of mail 
at rates fixed in advance by the Postmaster General himself.’ 

7. Under emergency conditions, provide by contract for the 
transportation of mail where certificated air-transport facilities 
are inadequate.'** 

8. Petition the CAB to fix and determine mail rates for trans- 
portation of United States mail and to make payments pursuant 
to the rates so fixed.** 

9. Weigh the mail transported by air and make statistical 
computations.**® 

The Air Coordinating Committee 

The Air Coordinating Committee was established by Executive 
order in 1946 to examine aviation problems and matters affecting two 
or more governmental agencies concerned with civil aeronautics.’** 
The Committee is presently composed of one representative from each 
of the following Government departments: State, Army, Air Force, 
Treasury, Post Office, Navy, Commerce, and the Civil Aeronautics 
Board. One nonvoting delegate is furnished each by the Bureau 
of the Budget and by the National Security Resources Board. The 
Chairman of the Committee is appointed from among the members 
by the President. The Committee may also authorize participation 
in its deliberations by other agencies not directly related thereon 
which may be affected thereby. ‘The Committee works on the prin- 
ciple of unanimity because of the divergence of governmental interests 
represented thereon.?*? 

In addition to studying problems involving more than one govern- 
mental agency in the field of aviation, the Committee is directed to 
develop and recommend integrated governmental policies with re- 
spect to air transportation and to coordinate the activities of admin- 
istrative agencies with the exception of those relating to the quasi- 
judicial functions of such administrative bodies. The Committee 
is also directed to consult with the United States representative to 
the International Civil Aviation Organization as well as with Federal 
interagency boards. It may also recommend to the State Department 
policy directives for United States representatives to the International 


Civil Aviation Organization. 


190 52 Stat. 995 (1938), 49 U. S. C. 485 (g) (1952). 

18152 Stat. 996 (1938), 49 U. S. C. 485 (1) (1952). 

182 Thid. 

33 52 Stat. 997 (1938), 49 U. S. C. 485 (k) (1952). 

M452 Stat. 998 (1938), 49 U. S. C. 486 (1952). Pursuant to 1953 Reorganization 
Plan No. 10, the Postmaster General makes payments of only such part of the mail rate 
that does not involve subsidy considerations. The latter are to be paid by the Board. 

5 52 Stat. 999 (1938), 49 U. S. C. 486 (d) (1952). 

1396 Hxecutive Order 9781, 11 Fed, Reg. 10645 (1946), as amended by Executive Order 
10360, 17 Fed. Reg. 5387 (1952). 

1 Wrederick, Commercial Air Transportation 145 (1955). Important matters wee 
9781. 


which agreement is impossible are to be referred to the President, Bxecutive Order 9 
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An important part of the Committee’s work is to submit to the 
President the Committee’s views on aviation policies which require 
the attention of the President because of their importance. In 1953, 
the President requested the Chairman of the Committee to undertake 
a review of United States aviation policies, and report thereon. Pur- 
suant thereto, the Committee has submitted a study containing its 
recommendations regarding civil air policy.*** 

In the field of international air transportation, not only does the 
Committee play an important role in formulating the position of the 
United States in the International Civil Aviation Organization, but 
it has another consultative role conferred by statute. According to 
law, it must be consulted by the Civil Aeronautics Administrator and 
the Chief of the Weather Bureau whenever either of these two bodies 
establishes airports or facilities in foreign territories.% Further- 
more, before the Department of Defense transfers any property or 
meteorological facilities to the Civil Aeronautics Authority or to the 
Weather Bureau, consultation must be had with the Committee. 


International Civil Aviation Organization 

At the International Civil Aviation Conference in Chicago in 1944, 
an international convention was drawn up to which the United States 
became a party, after ratification and proclamation, on April 4, 1947. 
One of the most important features of this international treaty was 
the International Civil Aviation Organization (ICAO) provided for 
in the convention. 

ICAO is composed of an Assembly in which each nation party to 
the convention is entitled to representation, and a Council composed 
of delegates from 21 of the nations elected by the Assembly. The 
purposes of ICAO are detailed in article 44 of the treaty as follows: 


(a@) Insure the safe and orderly growth of international civil avia- 
tion throughout the world; 

(b) Encourage the arts of aircraft design and operation for peace- 
ful purposes; 

(c) Encourage the development of airways, airports, and air navi- 
gation facilities for international civil aviation; 

(d@) Meet the needs of the peoples of the world for safe, regular, 
efficient, and economical air transport; 

(e) Prevent economic waste caused by unreasonable competition; 

(7) Insure that the rights of contracting states are fully respected 
and that every contracting state has a fair opportunity to operate in- 
ternational airlines; 

(9g) Avoid discrimination between contracting states; 

(h) Promote safety of flight in international air navigation; 

(i) Promote generally the development of all aspects of international 
civil aeronautics. 


The treaty also provided that “the International Civil Aviation Or- 
ganization shall adopt and amend from time to time, as may be nec- 
essary, international standards and recommended practices and pro- 
cedures” dealing with air navigation and safety practices.** Such 
uniform standards, referred to as annexes, become effective 3 months 


13 The President’s Air Coordinating Committee, Civil Air Policy (May 1954). 

139 §62 Stat. 451 (1948), 49 U. S. C. 1152 (1952). 

140 62 Stat. 452 (1948), 49 U. S. C. 1158 (1952). 

mE International Civil Aviation, TIAS 1591, 61 Stat. 1180 (1947). 

rt. 37. 

“s“The Council shall * * * adopt, in accordance with the provisions of ch. VI of this 
convention, international standards and recommended practices; for convenience, desig- 
nate them as annexes to this convention; and notify all contracting states of the action 
taken” (art. 54 (1)). 
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after their adoption by a vote of two-thirds of the Council,’* and 
thereafter constitute international air regulations.“ Other types of 
regulations issued by ICAO include so- »-called Procedures for Air 
Nav igation Services, Regional Supplementary Procedures, and Speci- 
fications.’ 

ICAO’s authority with respect to international aviation is of limited 
scope. Its annexes with respect to standardization and unification 
affect only technical or safety matters, and there is no corresponding 
authority as to economic regulation of air carriers. The international 
agency has only advisory powers over such important matters as inter- 
national air routes, competitive practices, ratemaking, or schedules.“ 
The treaty itself however, speaks in approving terms of joint opera- 
tions and pooling agreements,’ and the Council of ICAO is author- 
ized to suggest to member states that joint traffic pools for air services 


be formed.“® All such joint agreements, however, must be registered 
with the Council.” 





144The adoption by the Council of the annexes described in art. 54, subpar. (1), shall 
require the vote of two-thirds of the Council at a meeting called for that purpose and shall 
then be submitted by the Council to each contracting state” (art. 90). 

45 Pepin. ICAO and Other Agencies Dealing With Air Regulation, 19 Journal of Air 
Law and Commerce 152 (1952). 

46Td., at 155. 

“47 Thomas, International Economic Regulation of Air Transport, 1950 Washington 
University L., pp. 324, 348. 

48 “‘Nothing in this convention shall prevent two or more contracting states from con- 
stituting joint air transport operating organizations or international operating agencies 


and from poaiing their air services on any routes or in any regions * * *” (art. 77). 
49 Art. 


3 Arts. ‘Si and 77. 








CHAPTER ITI 
COMPETITION AND ENTRY 


Since 1938, the structure of the airlines industry and the role ac- 
corded competitive forces has been determined by provisions of the 
Civil Aeronautics Act and by the actions of the Civil Aeronautics 
Board in applying its powers granted by the act. The act itself, in 
the grandfather clause, required certification of airmail routes that had 
been obtained under circumstances which throw considerable doubt on 
their legality and crystallized the principal airline route patterns 
already ‘established. ‘Future competition could only come from (1) 
extensions of the “gr: andfather” routes to new points, and new routes 
for the grandfather carriers connecting points already certificated to 
others, or (2) entry of new carriers into the industry. The basic ad- 
ministrative tool for controlling competition given the Board by the 
act was the power to grant or to deny economic operating authority 
by the certificate of public convenience and necessity, coupled with 
the statutory prohibition that made it unlawful to engage in air trans- 
portation without such authority. 

In large part, the importance given competitive considerations by 
the CAB has depended upon whether the Board members emphasized 
their function to exercise public utility-type regulation or whether 
they emphasized their responsibility for the development of a young 
and vigorously expanding industry. Shortly after its passage, the 
Board recognized that the act’s policy with respect to competition dis- 
tinguished signifies untly the nature of regulation of the airlines indus- 
try - from the nature of the regulation of other public-utility industries. 

In a 1940 decision, American Export Airlines, Ine. —Certificate of 
Public Convenience and Necessity, the Board rejected a contention 
that section 2 of the act required at least some competition in the air 
transport industry and concluded “* * * competition in air trans- 
portation is not mandatory, especially when considered in relation to 
any particular route or service.” * Nonetheless the Board also ruled 
that precedents under other regulatory statutes were not controlling. 


The Board said: 


Certainly, the declaration of policy contained in section 2 
differentiates the act in many important respects from the 
usual form of public utility regulatory statutes. Particu- 
larly is the act differentiated from the Motor Carrier Act, 
1935, under which Pan American Bus Lines Operations and 
Clark Common Carrier Operation, supra, were denied, by 
reason of the provision of section 2 that competition “to the 
extent necessary to assure the sound development of an air 
transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, or the 





12 CAB 16, 31. 
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postal service, and of the national defense” is one of the fac- 
tors which the Board must take into consideration as being 
in accordance with the public convenience and necessity. 
This provision has no counterpart in the Motor Carrier Act, 
1935.? 

In addition, the Board has recognized that public-utility-type — 
lation under the Civil Aeronautics Act would not assure the full 
development and technological improvement of the industry. In 
Transcontinental v. Western Air, Inc., et al——Additional North- 
South California Services, decided in 1943, the Board stated: 


Two fundamental policies are established by the act: one 
directed to the achievement of regulatory control over those 
who render the public service of air transportation ; the other 
seeking the maximum of sound development of the industry 
in the public interest. The first protects the public in its use 
of air transportation services and an example of such protec- 
tion is found in the provisions of the Act which require air 
carriers to furnish adequate service. The second involves 
a promotional rather than a regulatory function, and under- 
takes to foster and encourage the maximum development of 
air transportation. In some instances this calls for some- 
thing more than mere attainment of adequate service under 
protective regulation; it demands improvement and achieve- 
ment through developmental pioneering. The full develop- 
ment and technological improvement of air transportation 
cannot be gained by regulation alone; to achieve improve- 
ment an incentive is necessary and under the act that incen- 
tive should flow in part from competition between air 
carriers? 

Despite this recognition that regulation of the airlines industry is 
significantly different from regulation of the traditional public util- 
ity, emphasis on the public-utility characteristics of the airlines in- 
dustry frequently has been employed to deny additional competition 
in the industry. Public-utility comparisons have been relied upon to 
prevent both further competition among existing carriers as well as 
to protect the certificated industry from new competition from out- 
siders. In the 1951 Transcontinental Coach-Type Service case, for 
example, the Board ruled against applicants that proposed to operate 
certificated air-coach services over routes and between points already 
certificated to others. With an observation that the new services 
proposed to the applicants would not “operate in a vacuum’ the 
Board stated : 

* * * Considerations, therefore, such as the probable di- 
version of traffic from existing carriers, with which the new 
carriers would be in competition, and the effect of such 
diversion upon existing load factors and upon the Federal 
Treasury, the possible impairment of the ability of the ex- 
isting carriers to continue to serve the many cities on their 
routes which they presently serve at a loss, the probable 
consequences of the proposed additional competition in pre- 
venting the further extension of air coach services beyond 





#Id., at p. 30. 
*4 CAB 373, 374. [Emphasis supplied. ] 
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the lucrative routes to which they have thus far been confined 
to the poorer traffic routes and smaller communities of the 
country—all are pertinent subjects of inquiry in determin- 
ing whether the public interest. would be smahand by the 
authorizations here requested. 

The Board then went on to observe: 


Certainly, scheduled air services conducted on such a pat- 
tern of restricted service and benefits would normally offer 
greater advantages to their operators than services con- 
ducted on the traditional pattern of broader public utility 
obligation on which our national system of air transporta- 
tion has thus far developed. * * *4 

Unquestionably regulation in the airlines industry has many char- 
acteristics similar to those found in the regulation of traditional public 
utlities. At the hearings representatives of the Air Transport Asso- 
ciation cited these similarities to support their contention “that the 
legislative history of the act disclosed that air carriers were intended 
to be regulated as public utilities.”> The ATA representative de- 
scribed the characteristics as follows: 


You have got to get a certificate to do business. You can- 
not suspend service unless you get authority to suspend. 
Your tariffs are regulated. You may not acquire another 

carrier without the ‘approval of the Board. You can’t even 

trade equipment without the approval of the Board. There 

is complete control of your accounts and records, changed 

periodically in order to provide the maximum convenience or 

inconvenience to the carriers, depending upon your point of 

view. 
Pa * * * * 

But, certainly, the regulations that are set out by the 
Board and administered by the CAB are at least as precise, 
if not more precise and burdensome, than any operational or 
technological regulations in existence. Certainly to a much 
greater extent than those imposed upon the communications 
industry, and certainly to a much greater extent than those 
imposed upon the power industry. e 


In many significant ways, however, the airlines industry and regula- 
tion of the industry is different from the normal public utility. In 
the first place the typical public utility statute does not have develop- 

mental and promotional objectives nor does it usually affirmatively 
recognize competition as being an element in determining the public in- 
terest. Further, the airlines industry does not have the physical 
limitations of a natural monopoly. Unlike the situations oars the 
requirements of efliciency permit only one operating factor, as in dam 


#14 CAB 720, 723. [Emphasis supplied.] 

5 Hearings, vol. 3, p. 1542; Dr. John H. Frederick, professor of transportation, University 
of Maryland, in his statement to the subcommittee observed as follows: 

“While air transportation is more subject to competitive development than a street 
railway or a gas or electric company, it is, like the latter services, basically a public 
utility, with many of the attributes of the regulated public-utility industries. nvestment 
in plant (aircraft, spare engines, and the like) and equipment (hangars, repair shops, and 
service facilities), although less than with other types of carriers, is still substantial. 
Direct duplication of such investment can be justified only where both the new and 
existing carriers may be expected to develop a sufficient volume of business to avoid an 
unreasonable increase in total operating costs. Moreover, a certificated carrier is obli- 
gated to perform the services for which it receives authorization, often without regard to 
their profitability” (hearings, vol. 1, p. 400). 

Stanley Gewirtz, hearings, vol. 3, p. 1543. 
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sites, railroads or pipeline rights-of-way, or municipal power distri- 
bution systems, in air transportation many competitors can utilize the 
same airport facilities and operate over the same airlanes. In the 
typical public utility, relatively large investments are required to 
purchase the equipment and construct the facilities necessary to go 
into business. The air transport industry is substantially different. 
There is an absence of large fixed investments. There are no rights- 
of-way to buy nor are the operators required to bear the expense 
of installing and maintaining ground connections between their var- 
ious facilities. There are no rails or roads to be built between sta- 
tions involving the expense of surveys through remote districts or 
tunneling through mountains. On the contrary, the flexibility of 
aircraft permits a maximum ability to connect widely separated 
markets with a relatively small initial expenditure. 

Of perhaps basic importance to a consideration ofthe desirability 
of public utility type regulation in this industry is the fact that air 
transportation up to and including the present has been a young and 
dynamic industry. In this respect commercial air transport: ition 
differs markedly from the mature and relatively static economic 
conditions found in natural monopolies regulated as public utilities. 
In view of these differences, the committee feels the development 
and promotions of a sound commercial transportation system would 
best > assured by resolving industry problems, to the maximum ex- 
tent practicable, in favor of increased competition among the car- 
riers rather than by reliance upon direct regulatory control. This 
view is supported by the acknowledgement given to competitive values 
enunciated by the Civil Aeronautics Board in its report entitled, 7'he 
Role of Competition in Commercial Air Transportation.’ There 
the CAB recognized that competition provides an effective instrument 
for stimulating airline management in developing new equipment and 
services, in its statement: 

* * * Yet, as important as these and other factors not 
prompted by competitive considerations may have been, the 
history of equipment purchases leaves little doubt that the 
stimulus of competition has been in the forefront of the 
factors influencing airline management in its constant search 
for new equipment. Thus, new equipment has traditionally 
been placed in operation first on the most competitive seg- 
ments, and the introduction of more modern aircraft by one 
company on such a route has been followed by a scramble on 
the part of competitors to introduce with the greatest pos- 
sible speed comparable or more advanced types. Conversely, 
the introduction of new equipment has generally lagged the 
most in services where competition was not a prime influence. 
Although it is perhaps inevitable that, apart from competitive 
considerations, the largest carriers would have led the way 
in equipment advances, it is significant that these carriers 
operate in perhaps the most highly competitive of the major 
markets. It is again significant that the smaller carriers 
which have trailed in the acquisition of new property have 
promptly developed equipment programs when changes in 


7Submitted to the Subcommittee on Monopoly of the Senate Small Business Com- 
mittee, November 24, 1952, 82d Cong., 2d sess.; hearings, vol. 2, p. 775. 
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route structures have placed them in competitive situations 
with carriers utilizing more modern equipment.® 

Not only do the physical and economic characteristics of air trans- 
portation support the conclusion that competition should occupy 
an important position in the regulatory scheme, the structure of the 
act and its legislative history affirms this viewpoint. Competition is 
given exceptional emphasis in the act’s policy declaration. While it 
put primary reliance on the Board’s regulatory powers to achieve the 
Nation’s transport policy and gave the Board sweeping authority to 
reach every aspect of the industry by direct regulation, it also pro- 
vided a mechanism for the Board to curtail by exemption, the scope 
of direct Government intervention in carrier operations. Further, 
with respect to the crucial competitive question involving the ability 
of new carriers to enter into the industry, it is clear that Congress 
in 1938 did not intend that air transportation would be reserved to 
the carriers qualified for certificates of public convenience and neces- 
sity at that time. 

The legislative history of the act was strenuously argued before the 
hearing examiner in the large irregular air-carrier investigation, 
docket No. 5132, decided November 15, 1955. In his report to the 
Board on the general public-interest considerations involved, the 
examiner directed the Board’s attention to the following conclusion 
in the 1935 Report to Congress of the Federal Aviation Commission, 
which had been appointed under the Air Mail Act of 1934 for the 
purpose of recommending civil aviation policies: ® 


There must be no arbitrary denial of the right of entry of 
newcomers into the field where they can make an adequate 
showing of their readiness to render a better public service 
than could otherwise be obtained. There must be no policy of 
a permanent freezing of the present air-transport map, with 
respect either to the location of its routes or the identity 
of their operators. The present operators of airlines have 
no inherent right to a monopoly of the routes that they serve. 

The examiner also cited testimony at the congressional hearings 
prior to enactment of the Civil Aeronautics Act that indicated Con- 
gress and the air transport industry believed that whatever commis- 
sion was entrusted with authority to regulate air transportation was 
obliged to apply a policy encouraging new companies to enter aviation. 
He called the Board’s attention to the following testimony of Colonel 
Gorrell, president of the Air Transport Association: 

Mr. Martin. If your association comprises 18 airlines, 
scheduled lines, and there are only about 6 others, that 
would apparently give to the members of your association a 
virtual monopoly. Why is it concerned for a change which 
would bring into the field a large number of carrier com- 
panies which would set up competition with those new in 
this association ? 

Mr. Gorreti. We feel that the enactment of H. R. 5234 


will bring in a number of new companies and there will be 
additional airline service. 


8Id. at p 12; hearings, vol. 2, p. 788, 789. 
® Hearings, vol. 1, p. 584. 
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* * * T personally think if H. R. 5234 is enacted you will 
see airlines springing up in places where they would other- 
wise never be brought into existence. I look for a far greater 
broadening of air ‘travel and air shipments if such a bill as 
this is considered by Congress to be wise.?® 


Although there is general agreement that Congress intended in the 
Civil Aeronautics Act to assure continued access to newcomers in air 
transport ** there are widely differmg viewpoints as to the economic 
condition of the air carrier industry during the period leading up to 
the act’s passage. Advocates of a greater degree of competition have 
denied that, except in the attempts of the major carriers to secure 
Government airmail contr cts, the industry was characterized by 
chaotic conditions or cutthroat competition in the period preceding 
1938.1? 

In his response to the committee’s questionnaire, the Chairman of 


the CAB, however, characterized the pre-1938 industry conditions m 
the following manner 


Prior to the enactment of the Civil Aeronautics Act of 1938 
conditions in the air transport industry could only be de- 
scribed as chaotic and the financial conditions of the com- 
panies engaging in air transportation as precarious. The 
services available to the public were limited in scope and 
constituted only a very minor portion of the total transpor- 
tation facilities available. In addition, the route systems 
then operated were heavily unbalanced with respect to the 
distribution of available markets among the operating 
carriers. 

This was the situation that Congress faced when it under- 


took its study of the proposals for comprehensive legislation 
designed to govern commercial aviation. * * ** 


During the hearings, the representative of the Air Transport Asso- 
ciation, the certificated carriers trade association, described the in- 
dustry’s condition before 1938 in the following terms: 

Prior to the act, you had more mergers than you have ever 
had since the act was passed. Prior to the act you had 
insolvency and bankruptcy in the industry. As I recall, about 
half of the total investment in air transportation had gone 
down the drain—about $60 million of the $120 million which 
had been invested in the business.** 

Contradictory statements as to the economic condition of the air- 
lines industry in the period preceding the passage of the act illustrate 
the type of arguments emphasized by the various elements in the 
industry when the problem of additional codmapetitiotl in air trans- 
yortation is considered. Whatever the intent of Congress or the 
legislative history of the Civil Aeronautics Act, it is significant that 
by 1941 the Civil Aeronautics Board in the exercise of its authority 


10 Hearings on H. R. 5234 and H. R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., ist sess. (1937), p. 75; hearings, vol. 1, p. 584. 

" At the hearings, representatives of the Air Transport Association unequivocnlly stated 
that ATA does not believe trunkline competition should be limited to the grandfather 
carriers (hearings vol. 3, p. 1589). 

12 See 1953 memorandum of Senator O’Mahoney, then counsel for North American Air- 
lines, to the Senate Select Committee on Small Business on the right of entry into air 
transportation (hearings, vol. 2, p. 923, at 925). 

18 Hearings, vol. 1, p. 418. 


™% Stanley Gerwirtz, hearings, vol. 3, p. 1539. 
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had ruled that the then existing grandfather carriers were suffi- 
cient to afford such competition as contemplated by the act. In 
Delta Air Corporation et al—Certificate of Public Convenience and 
Necessity, the Board stated : 


The number of air carriers now operating appears sufficient 
to insure against monoyoly in respect to the average new- 
route case, and we believe that the present domestic air- 
transportation system can by proper supervision be inte- 
grated and expande: 1 in a manner that will in general afford 
the competition necessary for the development of that sys- 
tem in the manner contemplated by the act. In the absence 
of particular circumstances presenting an affirmative reason 
for a new carrier there appears to be no inherent desira- 
bility of increasing the present number of carriers merely 
for the purpose of numerically enlarging the industry.’ 
Dr. John Frederick, in his statement to the committee, observed : 
This ruling, made in 1941, froze the commercial air trans- 
portation industry in the hands of the carriers existing at 
the time the act was passed. It was practically a denial that 
one of the act’s purposes had been to introduce new ven 
tures and virtually held that, unless there was a definite 
reason for refusing to certificate an existing carrier for a 
given new route, the existing carrier would be preferred 
over a new company.*® 
Despite the fact that since 1938, 36 nongrandfather carriers have 
been granted certificates of public convenience and necessity by the 
Board, during fiscal year 1956 the carriers that received their cer- 
tificates from Congress under the grandfather clause accounted for 
89.93 percent of all commercial revenues in the entire air transport 
industry, and 94.18 percent of all commercial revenues in the cer- 
tificated air transport industry. 


THE NONSKED PROBLEM 


Since World War II, the primary competitive problem in the air 
transportation industry has centered around the attempts of new 
carriers to enter the industry. Operating under the Board’s gen- 
eral exemption from the economic regulations of the act for carriers 
not engaged in scheduled activities, a new group of companies came 
into bei sing that used large transport- type aircraft to transport pas- 
sengers and cargo between points served by the certificated industry. 
Because of their operating authority these companies commonly were 
referred to as nonscheduled or irregular air carriers, or the “non- 
skeds.” 

Many of the new companies were started by returning veterans, 
who sought to enter the field as independent operators. Much of 
their equipment was obt: ae from purchase or lease of surplus 
military equipment, mostly C-46’s and C-47’s, at relatively smali 
cost. At the same time, the Smits ated carriers were unable to ac- 
quire the equipment or to provide sufficient service to fill the tre- 
mendous increase in civilian demand for air transportation. While 
at the outset the new companies attempted to serve primarily the 


152 CAB 447, 480. 
16 Hearings, vol. 1, p. 400. 
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overflow traffic, as the certificated industry expanded their first-class 
services, many specialized in selling transportation at lower fares to 
secure business in previously untapped markets. In these cireum- 
stances, irregular carriers were readily accepted by the traveling pub- 
lic and their participation in air transportation expanded to the 
point that they now constitute an important segment of the industry. 

During the entire postwar period violent controversy has sur- 
rounded the activities of the irregular carriers. Recognition that lush 
profits from a small investment were to be realized in the phenome- 
nally growing market stimulated the nonsked operators to wage an 
agoressive campaign to secure an assured status. The certificated 
carriers sought with equal vigor to prevent the newcomers from ob- 
taining a permanent foothold in their heretofore exclusive domain 
of the long-haul markets. Fach side used as much economic and po- 
litical pressure as it could muster to achieve its goal. In this contro- 
versy the CAB, as the most directly responsible Government agency, 
naturally was caught between the disputants and their champions 
and became the recipient of vituperation and abuse from all sides. 

The Board itself felt obliged to note the pressures to which it had 
been subjected. In the Z7’ranscontinental Coach-Type Service case, 
in 1951, the Board took pains to point out that the bitterness of the 
controversy added to its difficulty in discharging statutory duties. 
There the Board stated: 

The fact that this case comes to us at a time when the air 
is charged with controversial bitterness, widely circulated 
propaganda, and misinformation touching the broader issues 
of low-fare transportation may add difficulties to the task, 
but it does not relieve the Board of its statutory duty to 
decide judicially the important factual issues presented, and 
in such decision to adhere firmly to the mandate of the Con- 
gress to foster the development of an economically sound 
national system of air transportation.” 

An outspoken champion for the carriers in the certificated industry, 
Wayne W. Parrish, publisher of American Aviation, characterized 
his personal views of the Board and its treatment of North American 
Airlines in an editorial entitled “Easy Road to Success” in the fol- 
lowing terms: 

Every so often the CAB goes on a crying jag saying that it 
doesn’t have enough power to enforce the letter and the in- 
tent and the spirit of the Civil Aeronautics Act, but crying 
jags are usually the expressions of weaknesses and lack of 
guts. ‘The only real alibi that can be offered in CAB is by 
the understaffed Office of Compliance, which has done pretty 
well under the circumstances, but the real source of the 
trouble is the quintet of five members who look pretty silly 
as public servants when a smart quartet by the names of 
Weiss, Fischgrund, Lewin and Hart can operate a daily 
transcontinental DC-—6B service (nonstop eastbound, no less) 
without benefit of a certificate of public convenience and 
necessity.** 

Representatives of the nonskeds have been equally intemperate. 


1714 CAB 720, 721, hearings, vol. 1, p. 422. 
18 Hearings, vol. 3, p. 2159. 
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When he testified at the hearings, Stanley Weiss, one of the owners 
of North American Airlines, flatly accused the CAB of being a “will- 
ing party to a callous, calculated conspiracy” against the nonskeds.”® 

He also accused the CAB of deliberately formulating new regula- 
tions instigated by the big airlines to drive his company out of busi- 
ness. He stated: 

The CAB, under pressure of the big airlines, concocted new 
regulations designed to narrow and shrink our already 
limited operating authority. Then it used these regulations 
to brand us as economic “violators” when we applied for a 
certificate to serve major passenger routes.” 

Reactions of the CAB 


(a) Nonsked regulations—When the Civil Aeronautics Act was 
passed in 1938 there were two general types of common carrier air 
transportation enterprises. Regularly scheduled service over pre- 
scribed routes was provided by some 16 grandfather carriers. In 
addition, there were a number of carriers that operated from a fixed 
base to furnish a call and demand air service, flying on request with- 
out regard to a schedule. For the most part their aircraft were of a 
small, nontr ansport type and their transportation services were inci- 
dental to other activities such as the sale and service of aircraft, flight 
instruction, and the operation of airports. Although these carriers 
provided air transport of limited economic significance in the in- 
dustry, their very existence demonstrated the presence of a market 
unsatisfied by the larger scheduled air carriers. 

In the “grandfather” clause, the act assured operating certificates to 
the large airlines. No express provision was made in the act, how- 
ever, for the fixed-base operators who engaged in air transportation 
as common, carriers and so were subject to the act’s economic regu- 
latory provisions. Therefore, their operations would have been illegal 
had the Board not granted them oper ating certificates or exercised its 
power to exempt them from the act’s economic regulations. The latter 
was accomplished on October 18, 1938, in Regulation 400-1. 

That regulation authorized continuation of the fixed-base services 
by exempting persons engaged solely in nonscheduled transportation 
of persons or property by air from the requirement of obtaining a 
certificate of convenience and necessity and from most of the other 
provisions of title 4 of the act. Under the regulation air transpor- 
tation was considered to be scheduled if (1) it involved the flight of 
1 or more airplanes from a takeoff slit in 1 State, Territory, or 
possession of the United States to a landing point in another State, 
Territory, or possession or in a foreign nation; and (2) the carrier 
held out to the public that it would operate between such points with 
a reasonable degree of regularity; and, (3) the carrier caused it to 
be generally understood that on its flights for hire it would accept 
for transportation members of the public or property as offered. 

In 1944, the CAB instituted an investigation to determine whether 
any changes should be made in its economic regulations with respect 
to nonscheduled air services. The report of the hearing examiners 
recommended repeal of section 292.1 of the Board’s economic regu- 
lations and the adoption of a new exemption. The examiners would 





1° Hearings, vol. 2, p. 663. 
*” Hearings, vol. 2, p. 668, 669. 
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have permitted casual, occasional, or infrequent trips between points 
other than the prine ipal place of business of the exempted carrier, 
and, as to such services, trips in excess of 10 per month would have 
been deemed excessive. The examiners recommendation would have 
significantly broadened operations under the 1938 regulation by 
exempting even scheduled operations where reasonably direct certifi- 
cated services were not available. Unfortunately, the examiner’s 
recommendations were not adopted at that time. Not until 1955 did 
the Board recognize that the 10-flight limitation for carriers supple- 
mentary to the certificated service was in the public interest. 

In its opinion,” issued May 17, 1946, the Board noted that char- 
acter of services performed under the nonscheduled exemption au- 
thority had changed from the type formerly provided by the fixed- 
base operators and were comparable to the services offered by certifi- 
cated air carriers. ‘The Board observed, however, that since the great 
majority of these new services had been inaugurated after the war, it 
had no direct information with respect to their extent, scope, or char- 
acter. Nonetheless, the Board took notice of advertisements that had 
appeared in the public press and observed “These air transportation 
services are not the casual, incidental air transport operation of the 
fixed-base operator of prewar years * * * it is our opinion that by 
and large they are not services which were contemplated by the non- 
scheduled exemption order.” 

Although on completion of their investigation in 1946 only minor 
amendments were made in the nonsked regulation, to remedy the trend 
it had noted, the Board in its opinion emphasized in abundant detail 
the limited and sporadic nature of the services it considered legal un- 
der the exemption order. The Board stated : 


To fall outside the meaning of “regularly,” a service must 
be so characterized by rariation as to be free from the sugges- 
tion of a normal, customary, and common course of conduct. 
Recurring operations which assume the nature of a pattern of 
course are regular, even though the practice of staggering 
such operations has been adopted.”* 


The Board pointed out that “nonscheduled” had a far more restric- 
tive meaning than the mere absence of a published timetable. In this 
connection it stated : 


The irregularity contemplated for exemption is that which 
neither directly nor indirectly leads the public to believe that 
between given points a reasonably certain number of flights 
per day or per week, or flights at approximately certain times 
or on certain days, may be anticipated with a reasonable de- 
gree of assurance. The irregularity exempted can be re- 
flected only by rare and infrequent flights if between the same 
two points, and must be of such rarity and infrequency as 
would preclude any implication of a uniform pattern or 
normal consistency of operation.** 

It is quite clear that under the Board’s opinion the test for irregu- 
larity depended primarily upon the state of mind of the traveling 
public and the air carrier. In an example outlining a charter opera- 

= Investigation of Nonscheduled Air Services, 6 CAB 1049. 

2 1d., at p. 1053. 


* Id. at p. 1054. 
“Td. at p. 1055. 
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tion which, through a course of conduct, with or without advertising, 
developed a w eekend business to a vacation resort, the Board stated : 


When the point is reached at which operator and passenger 
tacitly assume that trips will be operated between such points 
with fair regularity, and that the only question is whether 
space can be “obtained on such flights, the operation ceases to 
be a nonscheduled operation within the meaning of the ex- 
exemption order.*° 


Despite these detailed instructions promulgated by the Board on 
May 17, 1946, that required exempted carriers to undertake only lim- 
ited irregular operations, many of the “nonskeds” operated with in- 
creasing regularity to develop a service on a regular and frequent basis 
between fixed points. Since many of the noncertificated carriers ob- 
tained their revenues solely from the carriage of persons or property, 
the fixed-base operations heretofore characteristic of exempted car- 
riers no longer were relied upon to support their tr ansport opel ration, 
In short, the nonsked operators came into direct competition for traffic 
with the certificated carriers. In their competition the Board found 
that some nonscheduled operators acted in an irresponsible manner : 

Some of these noncertificated operations have become ex- 
tensive, and have been conducted with little regard to the re- 
sponsibility and duty owed to the public by a common carrier. 
Discriminatory rates, misrepresentation, and failure to fur- 
nish services contracted for, and the use of inadequate and 
makeshift equipment and facilities, are some of the more 
flagrant practices which have become all too frequent.”° 


The Board’s reaction to this condition was to take successive steps 
to restrict the operations of the irregular carriers in order to prevent 
their competing in services performed by the certificated carriers. 
Instead of assessing whatever benefits may have been brought to the in- 
dustry by the changing nature of air transport services performed 
under its exemption regulation, the Board’s response repeatedly was 
to redefine the exemption in the context of permissible irregular 
operations. 

On May 5, 1947, the Board completely revised section 292.1, its non- 
scheduled exemption regulation.” The revised regulation redesig- 
nated the carriers operating thereunder as “irregular air carriers 
and required them to apply for and obtain letters of 1 registration, 142 of 
which were issued. 

Two classes of irregular air carriers, “large” and “small,” were 
created. Companies that did not use any single aircraft unit having 
a gross takeoff weight in excess of 10,000 pounds or 3 or more units 
with an aggregate gross takeoff weight of 25,000 pounds, were termed 
small irregular c carriers."* The small irregular carriers constituted 
over 80 percent of the total number of noncertificated carriers but flew 
only 10 percent of the total revenue passenger-miles flown by all such 
carriers. Under the May 5, 1947, amendment they were subjected to 
a much lesser degree of economic regulation than the large irregular 


Ibid. [Emphasis supplied.] 

2% Large Irregular Carriers, Exemptions, 11 CAB 609, 613 (1950). 

2 Regulation, serial No. 388. 

% Regulation, serial No. ER-—151, October 5,:1949, revised the “small aircraft” limita- 
tion to 12,500 pounds maximum certificated takeoff weight. 
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carriers which were required to comply with most of the economic 
provisions of the act.” ; 

With respect to the requirement for letters of registration, the 
regulation provided that they be (1) nontransferable, (2) subject to 
immediate suspension when in the public. interest in the opinion of 
the Board, and (3) subject to revocation for knowing and willful 
violations of the act, or the orders, rules, and regulations thereunder. 
The regulation retained the existing limitations on frequency of oper- 
ation and spelled out in a more detailed and precise form how such 
limitations were to be accomplished, sito: 

On August 6, 1948, the Board issued a regulation, effective im- 
mediately, that closed the class of irregular carriers using large air- 
craft by providing that no further letters of registration would be 
issued to large irregular air carriers. As of August 5, 1948, there had 
been issued 147 letters of registration, of which 109 were then in 
effect. 

On April 13, 1949, by an amendment effective May 30, 1949, the 
Board revised section 292.1% of its economic regulations so as to 
terminate the general class exemption of the large irregular carriers 
as of June 20, 1949, and to require individual exemptions for such 
carriers to operate. Applicants for an individual, exemption covering 
all or part of the air transportation authorized to be performed as of 
June 19, 1949, were permitted to continue to operate under the general 
regulation during the pendency of their application. Only 97 appli- 
cants requested Sidividual exemptions, although 105 letters of regis- 
tration were in force on May 20, 1949. 

In the April 13, 1949, revision of its economic regulations, the Board 
recognized that route-type operations by the large irregular carriers 
were economically necessary and caused violations of the existing 
regulations. It stated: 


To obtain sufficient utilization of large aircraft for an eco- 
nomical operation based on air transportation alone, a sub- 
stantial number of flights between definite points becomes 
necessary or desirable, even if only 1 or 2 large aircraft are 
being used. The need for route operations is further em- 
phasized by operational factors, such as considerations of 
maintenance, overhaul, fueling, and crew change for large 
aircraft.*? 


Nonetheless, the Board adhered to its requirements that made only 
irregular and sporadic operations legal under the exemption and 
warned : 


One of the factors which the Board would take into con- 
sideration in disposing of such applications (for individual 


2 Large irregular carriers were required to comply with the following sections of title 
IV of the act: 401 (1), labor legislation; 403, tariffs; 404 (a), duty to provide safer 
service and equipment; 404 (b), discrimination; 407 (a), filing of reports where ex- 
pressly required by regulation; 407 (b), disclosure of stock ownership; 407 (c), dis- 
closure of stock ownership by officers and directors; 407 (d), form of accounts; 407 (e), 
inspection of accounts and property; 408, consolidation, merger, and acquisition of con- 
trol, except for requirement of pret Board approval; 409 (a), interlocking relationships ; 
409 (b), profit from transfer of securities; 410, loans and financial aid; 411, methods of 
competition ; 412, pooling and other agreements, except for requirement of filing contracts 
and agreements with the Board; 413, form of control; 414, legal restraints; 415, inquiry 
into air-carrier management; 416, classification and exemption of carriers. Hearings, 
vol. 1, p. 356. 

30 ercia tion, serial No. ER-—130. 

| Regulation, serial No. ER—142. 

#2 Regulation, serial No. ER-142, sec. 3. 
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exemptions) is the extent to which the applicant had engaged 
in regular operations and had otherwise failed to comply 
with the requirements of the act and the Board’s regula- 
tions. 

In addition, the April 13, 1949, revision made large irregular carriers 
subject to all provisions of title 4 of the act previously exempted 
except the requirement of section 401 (a), of a certificate of public 
convenience and necessity; section 404 (a), to the extent that it re- 
quires an air carrier to render adequate service; and the requirement 
of section 405 (e), for filing of schedules with the Postmaster General 
insofar as those sections would otherwise prevent them from under- 
taking irregular interstate and overseas air transportation of persons 
and property and foreign air transportation of property. 

On November 4, 1949, the Board further amended the exemption 
regulation. This amendment made transportation of unticketed 
passengers by large irregular carriers a violation of section 401 (a) 
of the act. It required that all agreements pertaining to solicitation 
of passenger traffic be reduced to writing, and prohibited any large 
irregular carrier from entering any arrangement or understanding 
with other carriers to conduct combined operations which would pro- 
vide a regular service although the service performed by any single 
member was irregular. Compliance with this regulation was expressly 
stated as a condition for the continued holding of a letter of 
registration. 

On May 25, 1950, the policies and attitude of the Board with respect 
to applications for individual exemptions was enunciated in a unani- 
mous opinion in Large /rregular Carriers, Exemptions which ruled 
on some of the applications required by its April 13, 1949, order. In 
that decision the Board finally disposed of 11 of the 96 applications 
pending before it, by granting 2, denying 8, and dismissing 1. In its 
opinion the Board stated it had concluded “to deny the applications of 
all large irregular carriers which had been conducting route 
services.” * 

The Board found that many irregular carriers, operating under 
color of the exemption regulation, had conducted consistently opera- 
tions which far exceeded those authorized. Many carriers operated in 
a pattern that concentrated on relatively frequent and regular flights 
between a limited number of city pairs. These “route operations,” 
the Board said, “have not been insubstantial.” *7 

Regular flights were furnished by many individual carriers. In 
addition, in order that they could hold out to the public an integrated 
service offering regular daily flights without any individual carrier's 
violating the Board’s exemption regulation, some of the large irregu- 
lar carriers combined their activities and operated as a group. The 
principal method used to accomplish such a combination was employ- 
ment of a joint ticket or travel agent to sell tickets between desig- 
nated points. While the flights of any one carrier of the group were 
irregular and infrequent, the group as a whole furnished a regular 


service to accommodate passengers on any day they wished to travel. 


3 1d., sec. 8. 

*% Regulations, serial No. ER—154, amendment No. 2 to pt. 291, November 4, 1949. 
% Large Irregular Carriers, Exemptions, 11 CAB 609 (1950). 

* Td. at 618. 

Id. at p. 614. 
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The Board found that the large irregular carriers who had concen- 
trated on route-type services were the ones most frequently cited for 
unfair and prohibited practices. In this connection the Board said: 


Motivated by the desire of operating only with high load 
factors, many of these carriers have departed from their 
tariffs, misrepresented their services, canceled flights for 
which tickets had been sold, and resorted to other similar 
devices to increase their net return. In some cases they have 
even disregarded safety requirements by overloading their 
planes, by failing to maintain their equipment and to have 
it inspected at the required intervals, and by overworking 
their flight crews.** 

The Board found that the route operations conducted by the large 
irregular carriers not only were not in the public interest but in fact 
were adverse to the public interest. Several reasons were given in 
support of this finding: 


In the first place, such operation must, to a certain degree, 
be competitive with, and divert traffic from, the certificated 
carriers operating over the same routes. Although some 
new traffic has undoubtedly been developed by the irregular 
carriers which have operated a service at fares lower than 
those charged by the certificated carriers, it seems equally 
clear that substantial diversion from the certificated carriers 
has occurred.” 

Another reason advanced was: 


A further effect of the conduct of route operations is that 
violation of the Civil Aeronautics Act is encouraged. Be- 
cause of the constant yielding to temptation by a number of 
large irregular carriers, a substantial enforcement problem 
has existed during the life of the present regulation. A very 
large portion of the time of the enforcement staff of the 
Board has had to be devoted to this branch of enforcement 
work. Not only has this resulted in a postponement of 
other pressing enforcement problems, but the frequency and 
extent of violations in this field has undoubtedly encouraged 
violations in other fields and a general aura of disrespect for 
the provisions of the Civil Aeronautics Act.” 


In its opinion the Board granted exemptions to the large irregular 
carriers which in the past had not been performing route services. 
The Board found that there was need for charter and special services 
in addition to such services provided by the certificated carriers. 

Although these carriers received individual exemptions because 
they had conducted truly irregular operations in the past, the Board 
nonetheless ordered further restrictions imposed on them. The 
Board stated it would permit only 3 flights in the same direction 
during any period of 4 successive calendar weeks between 13 specified 

airs of points. In addition to Miami-Puerto Rico and Los Angeles- 
San Francisco, 11 of the pairs of points involved were large cities 
connected with New York or Chicago. In addition, only 8 flights 

%1Id at p. 615. 
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in the same direction in any period of 4 successive calendar weeks 
were allowed between any other pair of cities.“ 

On March 2, 1951, the Board took. affirmative action to assist the 
large irregular c carriers. As a result of the need for the Korean air- 
lift, the Board issued a special exemption which authorized unre- 
stricted operations by large irregular carriers pursuant to military 
contracts. The regulation also authorized the establishment of joint 
agents at mililtary bases to arrange for flights of uniformed person- 
nel traveling at their own expense » to and from military installations. 
This permitted carriers acting collectively to operate with regularity, 
although no individual carrier could increase the regularity of its 
flights. Two trade associations of the irregular carriers, the Air- 
coach Transport Association and the Independent Military Air Trans- 
port t Assoc iation were approveed to represent jointly the large irregu- 
lar carriers before the executive branch of the Government and to 
permit pooling of their equipment, personnel, and services for mili- 
tary contracts. The military exemption has been successively extend- 
ed and has been the source of revenues for most of the large irregular 
carriers that have survived. 

(6) Senate Small Business Committee—On July 10, 1951, the 
Senate Small Business Committee issued a report on its investigation 
of the Board’s treatment of the irregular carriers. The committee in 
its report took vigorous exception to the Board’s actions on the ap- 
plications for individual exemptions and to the “3 and 8” limitation 
on permissible large irregular flights. The report contended that 
the Board’s exemption regulations had never prohibited a limited 
route-type service. It said: 


The concept of route-type service apparently did not even 
come into existence until May 25, 1950, when the Board first 
undertook to deny operating authority renewals on the 
ground that its regulations did not permit such operation.* 


To correct this situation, the committee recommended that the Board 
should: 


Issue a regulation which would establish a procedure for 
existing and new irregular carriers to file for permanent 
authority to operate an unsubsidized second-class or coach- 
type route service without regard to regularity but limited 
as to the total allowable flights.” 


The committee also concluded that the Board had never appreci- 
ated the benefits to air transportation inherent in the low-cost, air- 
coach type of service and that the Board had made no effort to devise 
procedures that would result in realization of these benefits. Instead 


“This so-called 3 and 8 regulation was never made effective. In order to place the 
carriers granted individual exemptions and those still operating under the general regu- 
lation on an equal footing, the Board issued amendment No. 1 to pt. 291 of its economic 
regulations on March 2, 1951. The effective date of the regulation was postponed by 
the Board at the request of the Senate Small Business Committee pending an investigation 
of irregular carriers. Subsequently, the U. 8. District Court for the District of Columbia 
encase a permanent injunction against implementation of the regulation by the CAB 

ecause the order was announced without proper notice of hearing and opportunity 
given to the irregular carriers to present evidence and argument. Pending conclusion 
of this litigation, effectiveness of the regulation was stayed. On September 17, 1953, 
regulation No. ER-189 repealed the amendment to avoid further litigation and because the 
issue of numerical limitations on irregular operations would be considered in the general 
investigation of large irregular carriers instituted on September 21, 1951. Throughout, 
the Board in processing its applications for individual exemptions had adhered to its 
ruling that route-type operations would be ineligible for exemptiou. 

42 Report on Role of Irregular Airlines, 8. Rept. No. 540, 82d Cong., 1st sess., p. 4; 
hearings, vol. 2, p. 835. 

4 Ibid. at p. 19, hearings, vol. 2, p. 850. [Emphasis supplied.] 
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the committee contended the Board had since 1948 continually har- 
rassed the irregular carriers with ever narrowing interpretation of 
the exemption regulations. It stated: 

To the extent that the “nonskeds” still exist today, they 
have managed to survive since 1948 in spite of constant 
harassment: The CAB’s ever-narrowing interpretation of 
its regulations; new regulations designed to limit the 
“nonskeds” almost entirely to noncommon carrier opera- 
tions; vigorous enforcement activities and regulatory actions 
which will, if unchecked, inevitably eliminate them within 
a year or two; and a campaign possibly inspired by major 
airlines to discredit them in the public mind. 

The committee’s report indicates that the CAB im its reactions to 
the “nonsked” problem, and in its failure to appreciate the benefits 
the irregular carriers conferred to air transport, was overly respon- 
sive to the interests of the certificated industry. In this connection 
the committee stated : 

There appear reasonable grounds for concluding that 
there exists a certain identity of interest between the CAB 
and the more firmly established portion of the industry. 
Such identity of interest is not infrequent between Gov- 
ernment regulatory bodies and those subject to their regu- 
lation. 

(c) Transcontinental coach-type service case-——Concurrently with 
their applications for an individual exemption, some of the larger 
irregular carriers applied to the Board for certificates of public con- 
venience and necessity that would authorize coach-type air service on 

east-west transcontinental routes within the United States. Origi- 
nally, there were 18 applications from 15 different carriers but when 
the Board rendered its opinion “ on November 7, 1951, only 4 carriers’ 
applications remained for consideration. The others had been dis- 
missed by the Board either at the request of the carrier or for failure 
to prosecute. The carriers involved were Air America, Inc., Cali- 
fornia Eastern Airways, Inc., Great Lakes Airlines, Inc., and Trans- 
American Airways, Inc. 

The Board denied the applications for certificates of public con- 
venience and necessity to engage in specialized low-fare passenger 
service principally because approval of the applications would subject 
the certificated industry to competition. The Board stated: 


In this we are influenced in large part by the fact that from 
3 to 4 airlines are already certificated hw piven ‘ating between 

each of the points which ‘the applicants propose to serve, and 
that the certification of additional air carriers offering unlim- 
ited air-coach service would result in unnecessary, excessive, 
and destructive competition.” 


Although the Board recognized that the extension of low-fare, coach 
transportation would bring into existence an additional market com- 
posed of people who had not previously traveled by air, and who would 
not otherwise have done so, the Board did not fe aT gach growth would 


“Td. at p. 5, hearings, vol. 2, p. 836. 

“Td. at p. 2, hearings, vol. 3! p. 833, see also Id., at p. 14, hearings, vol. 3, p. 845. 

46 J'ranscontinental Coach-Type Service Case, vol. 14, CAB 720 (1951) ; hearings, vol, 1, 
p. 421. 

47Td. at p. 724; hearings, vol. 1, p. 425 








84 AIRLINES 


justify specialized certificates. It concluded that introduction of new 
carriers operating an unlimited air-coach service “would constitute a 
serious threat to the future orderly progression toward cheaper air 
transportation for the Nation as a whole.” 

This conclusion flowed from a belief that the existence of a market 
untapped by existing carriers represented potential revenues which 
would become available for further extension of the benefits of low- 
fare service to lean routes and to poorer traffic cities as the certificated 
carriers penetrated the new market. Competition from the applicants 
would dilute the as yet untapped revenues in the largest markets and 
thereby frustrate the bringing of coach services to the lean markets. 

The Board declared that the future development and extension of 
low-fare air transportation was a major objective. Although it recog- 
nized that the certificated carriers had failed to experiment in and to 
develop coach business, the Board indicated it intended to accomplish 
its objective by exercise of its regulatory powers. In this respect the 
Board said: 

The duty rests upon the Board and the airlines alike to pro- 

mote air transportation by all appropriate means within their 
power. The measures directed to that end, however, must be 
consistent with, and not inimical to, the development of an 
economically sound national system of air transportation. 
We shall expect, and require, certificated carriers to expand 
and develop air-coach services, subject to appropriate Board 
regulation and, where necessary to accomplish that end, we 
will exercise our statutory power to compel the required 
reductions.” 

Carried to its logical conclusion, this reliance of the Board on its 
ability through exercise of its regulatory process to require the certifi- 
cated industry to develop new services, would justify the Board in 
refusing to authorize any new carmer to inaugurate a new service 
between points where any service at all was being offered by an existing 
carrier. The Board’s ruling is in direct conflict with its previous hold- 
ings that regulation cannot take the place of competitive stimuli. On 
February 19, 1944, for example, in Colonial Airlines, Inc., et al.-Atlan- 
tic Seaboard Operation® the Board affirmatively declared that the 
benefits afforded by competition could not be attained by administra- 
tive decree. In that case the Board said: 

It is generally recognized that economic regulation alone 
cannot be relied upon to take the place of the stimulus which 
competition provides in the advancement of technique and 
service in air transportation. Competition invites compari- 
son as to equipment, cost, personnel, traffic, and the like, all 
of which tend to insure the development of an air-transporta- 
tion system as contemplated by the act. That the domestic 
air transportation system of this country has reached its 
present position of presininece is in large part due to the 
competitive spirit which has existed throughout its develop- 
ment * * * The act has clothed the Board with full power 
and machinery by which it may require the performance of 
safe and adequate service. However, a service which is just 

5. 


*® Id. at p. 724; hearings, vol. 1, p. 42 
27. [Emphasis supplied. ] 
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adequate as that term is used in the act, will not provide the 
public with the full advantages which should be expected 
from the most modern form of transportation nor will it 
encourage the development contemplated by the Congress. 
The improvements which flow from a competitive service can- 
not be obtained by administrative fiat.” 


Commissioner Adams dissented in the 7'ranscontinental Coach-Type 
Service case. He disagreed that operating authority should be denied 
to the applicants because the existing carriers had the capability of 
expanding their present services into the heretofore untapped air- 
coach market. To him the question of “capability” was “completely 
beside the point.” The real question was whether in fact the certifi- 
cated carriers, in view of their past record, would so expand their 
operations. He said: 

This “theory of capability” inevitably forces its proponent 
to the philosophy of “preservation of the status quo”; a 
philosophy which at best is a strange one for the Board to 
adopt in the regulation and promotion of an industry as 
dynamic as the airline industry, and particularly in times like 
these in that industry. 

Commissioner Adams in his dissent concurred with the majority 
decision not to award any of the applicants a certificate for a special- 
ized air coach service. He dimanted from the majority decision in its 
failure to award one or more of the applicants an exemption permit- 
ting operation of a demand type transcontinental low-fare coach 
service which would be subject to direct control by the Board as to 
volume and service rendered.™ 

(2) Large irrgular air carrier investigation.—In response to the 
Senate Small Business Committee’s investigation and its highly eriti- 
cal July 10, 1951 report, on September 21, 1951, the Board instituted 
a general investigation to determine its future policy with regard to 
the large irregular carriers and the irregular transport carriers.™ 
In its general investigation, the Board consolidated all pending 
applications that had been filed for individual exemptions by the 
large irregular carriers, and terminated further processing of such 
applications. As of September 21, 1951, of the original 97 applicants, 
1¢ had been granted temporary individual exemptions and were 
called irregular transport carriers, 46 applications still required 
action and the remainder had been dismissed or denied. 

In order to consider in one proceeding all policy matters relating to 
irregular operations that were supplemental and additional to the 
certificated service, the Board reopened and consolidated the individ- 
ual applications of the 17 irregular transport carriers, reinstated and 
consolidated an application that had been dismissed,®° and consoli- 
dated 157 applications from 55 carriers for certificates of public con- 
venience and necessity and exemptions to the extent that they re- 
quested authority to provide limited or controlled service supplemen- 
tal to that of the certificated industry. The proceeding was of great 
complexity, with hearings extending over 20 months, involving a total 
of 60 applicants, 25 intervenors, and 208 applications. 


“Td. at p.555 [Emphasis supplied.] 

“2 Transcontinental Coach-Type Service Case, 14 CAB 720, 732; hearings, vol. 1, p. 433. 
Id. at p. 728: hearings, vol. 1, p. 429. 

% Order No. H-5722, September 21, 1951 ; hearings, vol. 1, p. 616. 
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By January 20, 1954, evidence concerning both the public-interest tif 
issues and the individual-fitness issues had been heard with respect to ha 
but half of the 60 applicants. To expedite the proceeding, the Board 
concluded the evidence thus far presented would give it a representa- ti 
tive cross section of industry as to the fitness, willingness, and ability | til 
of the applicants, and limited the evidence to be taken to matters relat- | he 
ing only to the requirements of public interest and public-convenience T 
and necessity. In an opinion dated November 15, 1955, the Board de- of 
cided the public-interest issues involved in the operations of the large in 
irregular carriers. e3 

In its decision, the Board adopted a new policy toward large irre- in 
gular carriers. It found that the irregular carriers provided necessary 
services to the industry that the certificated carriers had not supplied, eC 
and that the operations of the irregular carriers had not adversely af- by 
fected the certificated industry. It found that the public interest re- li 
quired (1) the establishment of a new class of carriers known as sup- v 
plemental carriers, and (2) their survival and continued healthy p 
growth in a proper relationship to the certificated system. t! 

The Board found the supplemental carriers were needed to provide t! 


the following types of services which it authorized to be provided 
under its exemption regulations: 
(a) Unlimited charter operations on a planeload basis for 
the carriage of passengers and property in domestic, over- 
seas, and Territorial (except intra-Alaska) operations, and 
of property only in international operations. 
(b) Charter operations for the carriage of passengers in 
international operations on an individual exemption basis 
similar to that which is set forth in the 1955 Transatlantic 
Charter Policy, E-9221, adopted May 20, 1955. 
(c) Individually ticketed or individually waybilled oper- 
ations not to exceed 10 flights in the same direction between 
any single pair of points in any calendar month, except as to 
intra-Alaskan operations and except as to the carriage of 
passengers in international operations.” °° 

Thus, for the first time the Board lifted its prohibition against the 
regular operations noncertificated carriers needed for their survival if : 
they were to use large aircraft economically as common carriers. This ! 
action came 10 years after the Board first recognized that its exemp- | 
tion regulations made no provision for the type of noncertificated air 
transportation that had developed in the postwar period. In permit- 
ting the supplemental carriers to provide a route-type service without 
regard to regularity but limited as to total volume of service rendered, 
the Board finally put into effect recommendations advanced by its 
hearing examiners in 1946, by the Senate Small Business Committee in 
July 1951, and by Commissioner Adams in his dissent in the Transcon- 
tinental Coach-Type Service case in November 1951. 

The new policy of the Board also provides a way for supplemental 
carriers to become regularly certificated. If the volume of traffic of 
the supplemental air carriers over a segment or a group of segments 
exceeds for a period of 1 year 15 percent of the traffic of the regularly 
certificated carriers on those segments, the Board will institute a 
formal proceeding to consider expanding the number of regular cer- 


me tm tiettiient of tet Met Ue CSS 


ne 


% Large Irregular Air Carrier Investigation, November 15, 1955, hearings, vol. 1, p. 558. 


. 


tee 





AIRLINES 87 


tifications thereon. Such proceedings are to be given priority of 
handling. 

Most of the applicants in the large irregular air carrier investiga- 
tion requested that their operating authority be in the form of a cer- 
tificate. The certificated intervenors vigorously denied that the Board 
had authority to issue certificates for supplemental regular operations. 
The Board issued a temporary exemption to operate within the scope 
of the new policy, and deferred its decision as to whether the operat- 
ing authority ultimately to be granted would be by certificate or by 
exemption until after consideration of the fitness qualifications of the 
individual applicants. 

In its opinion, the Board emphasized its responsibility to assure 
continuation of the certificated system of airplane carriage required 
by the Civil Aeronautics Act. The Board considered its 10-flight 
limitation on the total number of permissible flights sufficient to pre- 
vent any substantial threat to the certificated industry, and that the 
protection against route-type competition was no longer necessary in 
the light of the tremendous postwar growth of air transport. In 
this connection the Board noted: 


The existing restriction against regular operations by 
these carriers served in part as a means of protecting the 
trunkline carriers from undue competition. It was adopted 
when the trunkline carriers were on subsidy. Under present 
conditions the original restriction has outlived its usefulness.®* 


Because it authorized limited route-type operations, the Board’s 
order was challenged by the certificated industry. On July 19, 1956, 
the case was remanded by the court of appeals because the Board had 
not made appropriate findings to support its conclusion that a require- 
ment of certification would be an undue burden on the carriers. In 
its opinion, the court rejected the certificated industry’s contention 
that regular services consisting of 10 flights per month between any 
pair of points could not be authorized under the Board’s exemption 
power. ‘The certificated carriers had contended that the exemption 
granted for such limited regular services would destroy the certifi- 
cated system of airplane carriage and therefor was illegal under the 
act. The court accepted the judgment of the Board that an air service 
supplemental to the certificated service is in the public interest and 
the Board’s finding that the proposed supplemental service would 
not result in adverse economic effects upon the certificated system. 
The court concluded that if the Board makes the required finding as 
to undue burden “its present plan for a supplemental air carriage, 
effecting no excessive impact upon the certificated system, would 1* 
within the statutory exemption power (i. e., sec. 416 (b)).” ® 


Benefits provided by supplementary carriers 


Heated argument, manifested during our hearings, as to the value 
to the industry and to the public of the services provided by irregular 
carriers has accompanied the development of noncertificated opera- 
tions after the war. The noncertificated carriers claim they contrib- 


* Id., hearings, vol. 1, p. 557. 

5% Id., hearings. vol. 1, p. 552. 

5° American Airlines, Inc. v, Oivil Aeronautics Board, U. S. Court of Appeals for the 
District of Columbia Circuit, Nos. 13044, 13045, 13048, 13052, 13054, 18061, 13063, 13064, 
13068, 18138, 13117, 13118, 13120, 13121, decided July 19, 1956. 

©Td., p. 18. 











88 AIRLINES 


uted a number of “firsts” to air transportation, including the initiation 
and development of low-fare coach-type service, special coach con- 
figuration for high density seating rearward facing seats, drop-down 
doors and carry-on luggage facilities. The certificated industry 
denied all of these claims and charged that the nonskeds injured the 
air transportation industry by “skimming the cream” from the profit- 
able routes already dev i by the established carriers, and injured 
the public by deceptive ractices, and illegal operations. 

In its opinion in the Large Irregular ir Carrier Investigation the 
Board found the supplemental carriers provided an impressive number 
of important benefits to the public. These benefits were of three 
classes. First, irregular carriers provided useful and necessary serv- 
ices the certificated industry was unable or did not care to provide 
in the fields of charter operations, special services, and individually 
ticketed travel. Second, the value of supplemental carriers for serv- 
ice to the Military Establishment was considered so important that 
commercial activities, in addition to military business, was authorized 
to assure continued existence of their fleet. Third, in addition to 
helping meet the public’s immediate travel requirements, the irregular 

carriers were found to play “a significant role as innovators in air 
transportation.” © 

With respect to the irregular carriers’ charter activities, the Board 
stated : 

The field of charter operations has proven of importance 
to both the carriers involved and the public patronizing their 
services. Thus, in 1953, 53 percent of all irregular air-car- 
rier flights were charter flights. In contrast, the charter 
and special-service business of the certificated carriers totaled 
only 2.37 percent of their total miles flown in 1950, and 2.98 
percent in 1951. The revenues of the domestic trunklines from 
nonscheduled services amounted to 1 percent of total revenues 
in 1950, 0.7 percent in 1951, 0.6 percent in 1952, and 0.4 per- 
cent in 1953. There is no indication that the certificated 
carriers wil] increase substantially their participation in this 


field.“ 

The field of specialized services is closely related to charter oper: 
tions and is one in which the contribution of the irregular carriers is 
particularly prominent. After listing examples to illustrate the wide 
gamut of the services involved, the Board said: 

By their very nature such needs cannot be fulfilled eco- 
nomically by the certificated carriers whose equipment is best 
utilized on their regular scheduled routes. Thus, special 
services represent another area in which the irregular air car- 
riers have met a real need—an area in which the certificated 
carriers have shown comparatively little interest. 

In authorizing the irregular carriers to provide individually tick- 
eted travel, the Board refused to follow the recommendations of its 
examiners, which would have permitted but 3 flights per month in 
each direction between any 2 points. In the Board’s judgment the 


© Testimony of Stanley D. Weiss, hearings, vol. 2, pp. 662-663. 

2 Testimony of Stanley Gewirtz, hearings, vol. 3, pp. 1870-1674, and Alexander G. Hardy, 
hearings, vol. 3, pp. 2141—2162. 

* Hearings, voi. 1, p. 547. 

® Hearings, vol. 1, p. 547. 

®& Hearings, vol. 1, p. 547. 


st 
0 


; 
; 
I 
: 


en RE TE 





AIRLINES 89 


recommendations of the examiners would retard the development of 
the irregular carriers, hamper their ability to maintain large aircraft, 
and even jeopardize the continued existence of many of the carriers. 
As to the public benefits of individually ticketed travel by the irregu- 
lar carriers the Board said: 

The record further demonstrates that the irregular air 
carriers fil] an important need for individually ticketed travel 
created by periodic demands which exceed the capacities of 
the certificated carriers. * * * Thus, there are inevitably 
times when a particular carrier cannot supply the demand 
for service. Into this gap, the irregular air carriers have 
stepped. Unhampered by schedule requirements, they have 
been able to make their aircraft available at the time and 
place when the certificated carriers have been unable to fill 
the needs of the public. This has been of inestimable value 
and convenience to the traveling public.” 

The value of irregular carriers is demonstrated by vital services 
they render in the interests of the national defense. In the emergency 
airlift required by the Berlin blockade, they chartered 25 percent. of 
the passengers and 57 percent of the cargo tons carried by commercial 

carriers. During the Korean hostilities, irregular carriers supplied 
half of the capacity called for by the military. Not. only have, the 
irregular carriers weppert into the air transport gap for the military 
during emergencies, they supply a continuous service in domestic mili- 
tary charters. In its discussion of the national defense benefits. pro- 
vided by the noncertificated industry, the Board said: 

The extent to which the Department of Defense has relied 
upon the services of the irregulars in the domestic, overseas, 
and foreign field is evidenced by the fact that in 1952, the 
irregular air carriers performed $4 million worth of the De- 
partment’s air-charter business, or 44.5 percent of the total. 

In 1953, the Department paid the irregular air carriers $42 
million, or 45.4 percent of the total. The Department of 
Defense contemplates that over the next few years there will 
continue to be a need for air transportation services for both 
cargo and passengers, in addition to the ordinary purchase 
of individual trips on scheduled flights in commercial service. 
* * * Tt is evident that the irregular air carriers have the 
necessary flexibility to meet the demands of the military, 
while as the examiners have noted, the experience of the 
military services has shown that the certificated carr iers, due 
to their commitments to render adequate service to certifi- 
cated points are not as flexible in meeting the planeload re- 


quirements of the militar y in emergencies as are the principal 
irregular air carriers.® 


From the standpoint of the traveling public’s interest, the most out- 
standing contribution made by the irregular carriers was its pioneer- 
ing of low fare air travel. In this regard the Board stated : 

It was they who made an invaluable contribution to air 
transportation by risking their own capital to pioneer in and 
develop the field of low-cost coach- -type air transportation. 





® Hearings, vol. 1, p. 547. 
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And it was largely as a result of such successful experimen- 
tation that the certificated trunkline carriers became active 
participants in this field. This has made air transportation 
available to travelers who could not afford first-class accom- 
modations. Today, air-coach travel is a vital and growing 
segment of the industry.® 


The importance of air-coach service is most dramatically shown 
in the field of air fares. At the hearings representatives of the Civil 
Aeronautics Board pointed out “the average rate paid by the coach 
passenger is some 30 or 35 percent below the rate om by the first- 
class passenger.” © In 1952, the Civil Aeronautics Board reported to 
the Senate Small Business Committee on the competitive force the 
irregular carriers exerted to reduce air fares: 


From the beginning of their operations, a substantial num- 
ber of the irregular air carriers have concentrated on operat- 
ing nonluxury services in the high-density markets at fares 
ubstantially below the standard fares of the certificated car- 
riers. Although there has been a substantial variation be- 
tween the level of fares charged by the different irregular 
carriers, the fares of the irregular group at the end of 
1951 averaged some 65 percent of the standard fares 
of the certificated carriers. The irregular carriers, by 
operating in markets, under conditions, and at times 
when high-density seating could be realized and, con- 
sequently, lower fares charged, helped to bring about the de- 
velopment of low-fare coach services of the type that have 
accounted for the largest portion of the recent growth in do- 
mestic passenger business of all air carriers. Such low-fare 
coach services have served as a competitive stimulus to the 
certificated carriers in the low-cost field, and, together with 
the coach services of the certificated carriers, have induced 
many persons to travel by air who would not have utilized air 
services at the highest standard fares.”° 


Low fares of the air-coach service have generated new traffic for the 
entire industry by attracting a new class of people who otherwise 
could not afford to travel by air. Despite the claims of the certifi- 
cated industry, most of the observers who have studied this problem 
have reached the conclusion that this new traffic, from previously un- 
tapped markets, has more than offset any diversion from the trunk- 
line carriers.“ On July 31, 1953, the Senate Small Business Com- 
mittee found : 


The irregular airlines have not caused a diversion of traffic 
from the certificated carriers. While there is a duplication 
of routes between the irregular and certificated carriers, 
there is relatively little duplication of markets. The intro- 
duction of hundreds of thousands of lower income bracket 
travelers to aviation should be attributed to the irregulars. 
Their pioneering, which has been along economic rather than 
geographic lines, has shattered the concept of a fixed, limited 

® Hearings, vol. 1, p. 547. 
® Hearings, vol. 1, p. 133. 
The Role of Competition in Commercial Air Transportation, Report .of the Civil 


Aeronautics Board submitted to the Senate Small Business Subcommittee on Monopoly, 
November 24, 1952, p. 30; hearings, vol. 2, p. 806. 


71 See Report on Role of Irregular Airlines in United States Air Transportation Industry, 
S. Rept. 540, 82d Cong., Ist sess., July 10, 1951, p. 7; hearings, vol. 2, p. 838. 
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market for'civil aviation. As a result, the question is no 
longer what portion of a fixed pie any company will get, but 
rather how much the entire pie can grow.” 


Similarly, the Board itself in the large irregular air carrier.investi- 
gation found: 


The record demonstrates that the operations of the irregu- 
lar air carriers have not adversely affeeted the certificated car- 
riers. Despite the fact that the operations of the irregulars 
have been increasing, the growth of the operations of the 
trunkline carriers has continued unabated. Between 1946 
and 1954, the operations of the domestic trunkline carriers 
increased from 5,962,142,000 revenue passenger-miles to 16,- 
331,348,000 revenue passenger-miles. Even more significant 
is the fact that the condition of the trunkline carriers has im- 
proved to the extent that, with minor exceptions, they no 
longer require subsidy support from the Government.”* 


It is apparent that the coach service provided by the irregular car- 
riers has not diverted traffic from the trunklines but, on the contrary 
the new traffic generated by the low-fare service has been of direct and 
substantial benefit to the trunklines. The “skimming the cream” ,com- 
plaint of the certificated industry against the operations,of irregular 
carriers does not have substance. 

A related complaint has been that the irregular carriers restricted 
their operations to long-haul flights on the most profitable routes inthe 
country. During the hearings, representatives of ATA presented a 
chart based upon the operations of either North American Airlines or 
Sky Coach that indicated the average passenger flight of the typical 
large irregular carrier was about 1,667 miles. On the other hand, the 
average flight for the certificated carriers amounted to but 525 to 540 
miles,** 

That the irregular carriers in the development of air coach limited 
their operations to long-haul, high-density markets appears irrelevant. 
Anybody undertaking experiments in low-fare transportation logically 
would initiate their service in markets where it would most likely be 
successful. The certificated carriers were free to experiment in the 
long-haul, high-density markets with coach service. In the period be- 
tween 1948, when the certificated industry first attempted coach serv- 
ice, and 1952, the trunkline carriers also limited their coach operations 
to long-haul, high-density markets.” 

The certificated industry, as their air-coach service demonstrated 
that new traffic was generated, had sufficient equipment to expand 
their coach operations to many of the smaller points not served by the 
irregular carriers. The following table, submitted by ATA, sets forth 
the coach and tourist traffic of the domestic trunklines from 1949 to 
1955. It shows that since 1949 passenger revenues to the certificated 
industry from coach and tourist traffic increased from $9,848,171 to 
$290,215,000, or 29 times, available seat-miles for coach and tourist 
traffic in the same period increased from 352,309 to 9,840,215, or 28 
times, and the number of revenue passengers in coach and tourist traf- 
fic increased from 352,802 to 7,338,000, or 21 times.”® 

72 Future of Irregular Airlines, S. Rept. 822, 83d Cong., 1st sess., p. 16; hearings, vol. 2, 


». T61. 

; 78 Large Irregular Air Carrier Investigation, hearings, vol. 1, p. 552. 
™ Hearings, vol. 3, p. 1637. 
% Hearings, vol. 3, p. 1678. 
7 Hearings, vol. 8, p. 1674. 
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Coach and tourist trafic of domestic trunk lines, 1949-55 

















1949 1950 | 1951 1952 
Number of revenue passengers - - _- 1 352, 802 1, 246, 556 | 1, 519, 849 2, 434, 382 
Revenue passenger-miles_-__.___._- _thousands.. 248, 844 1, 056, 318 1, 272, 332 2, 345, 677 
Available seat-miles__......_.__..-.....-do___- 352, 309 1, 423, 387 1, 708, 115 3, 104, 877 
eR a Be ee ee er eee percent... 70. 63 74. 21 74. 49 75. 55 
Revenue passengers..............--.....-.....- $9,848,171 | $43 = 412 | $56, 692, 180 $98, 157, 696 
Average revenue per passenger-mile____- cents_. 23.96 . 10 | 4. 46 4.18 
Since 1949 
1953 1954 1955 each item 
increased— 
Number of revenue passengers _ - - et seri 3, 665, 636 5, 587, 000 7, 338,000 | 21 times. 
Revenue passenger-miles__.........thousands-_- 3, 726, 161 5, 309, 851 6, 662, 529 | 26 times. 
Available seat-miles.__._...._._-. oh GOs vet 5, 106, 244 7, 802, 978 9, 840, 215 | 28 times. 
Lent Deets a nied hsd dp ct ocia cna -percent _- 72. 97 68. 05 67. 71 
ST IIE one 5s aiencesnos-- Secuneecas $154, 013, 000 | $230, 612,000 | $290, 215, 000 | 29 times. 
Average revenue per passenger-mile_._-_cents_.- 4.12 4.34 . 36 


1 The total number of all passengers, both charter and individually ticketed, domestic and international, 
carried by the nonscheduled airlines in this year was 284,055. 

2 This rate was produced entirely by night-coach fares, which have not changed. The increases in suc- 
ceeding years were produced by day coach and service over routes of lower traffic density and shorter length. 


During the hearings, representatives of the scheduled airlines at- 
tempted to establish that the certificated industry had in fact con- 
ceived and exploited air-coach service first. In view of the record, 
their contentions are surprising and illustrate their hypersensitivity 
to any suggestion that questions their superiority in air transport. 

At the hearings, Stanley Gewirtz, ATA’s representative, in a dis- 
cussion about the pioneering of routes undertaken by the certificated 
carriers in the early years of air-transport development, stated : 

But those are elements of real pioneering. Some of the 
pioneering you have heard about here is questionable to begin 
with, and doesn’t even begin to compare with the kind of 
pioneering that was involved in just flying those routes in the 
infancy of air transportation. 

I would refer again in the coach field to United’s coach 
operation back in ‘April of 1940, which may well have con- 
tinued beyond the period that it did, were it not for the 
fact that the equipment was not available, and a good deal 
of the equipment and personnel were commandeered in the war 
effort.” 

Similarly, Alexander Hardy, vice president of National Airlines, ad- 
vised the subcommittee that, in 1946, National Airlines, Inc., ordered 
DC-6’s “with coach tracks put in them.” Mr. Hardy reported that, 
after National had airplanes equipped for coach services, their appli- 
cations for lower fares were denied by the CAB “because of the eco- 
omen of the industry.” * In his statement, Mr. Hardy said National 
had gone to court in 1950 to obtain relief from an order of the CAB 
suspending its DC—6 daylight coach tariff, but was unsuccessful. He 
noted that the nonskeds’ Aircoach T ransport Association at that time 
filed a complaint against National’s daylight-coach tariff because it 
was too low.” 

7 Stanley Gewirtz, hearings, vol. 3, p. 1730. 


7 Hearings, vol. 3, p. 2196. 
7 Hearings, vol. 3, p. 2141. 
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Congressional committees in examining this problem have concluded 
that coach services were first offered by the nonskeds. The Senate 
Small Business Committee in 1951 said: 


It required several years of experimentation and public 
education on the part of the nonscheduled lines before the 
certificated airlines operated their first coach flight in No- 
vember of 1948.° 


In 1958, the Senate Small Business Committee again found: 


The irregular airlines were the first to offer low-cost coach- 
type air service. The aircoach service by these irregular air- 
lines stimulated the entry of the certificated carriers into the 
coach field and thus aided the development of a low-cost mass 
air transportation system. 


In the large irregular air carrier investigation, the certificated car- 
riers theshiaetoen contended to the examiner that they did not inaugu- 
rate coach until 1948 because of restrictions placed on air coach services 
by the Board.** The examiner reported: 


The certificated carriers argue that although their coach 
service was first inaugurated in 1948, the Board at the outset 
subjected those services to restrictions and limited their ex- 

ansion. It has been brought out, for example, that as late as 

ecember 1949, the Board’s coach policy as outlined in CAB 
Press Release 49-95, dated December 2, 1949, embraced a “be- 
lief in the desirability of scheduling coach service during off- 
peak periods.” They advert to the fact that in the same 
period the Board’s policy (as indicated in CAB Press Release 
49-77 of September 7, 1949) demanded that certificated coach 
services be “scheduled so as to minimize the diversion of traf- 
fic” and imposed such strict limitations as restricting the 
operations of extra sections in coach service. 


The hearing examiners in the Large Irregular Air Carrier case 
advised the Board of contentions by witnesses for the nonskeds that 
representatives of Eastern Airlines, United Airlines, Trans World 
Airlines, and American Airlines had made statements showing that 
those carriers were reluctant to undertake coach services in the period 
1949-51. The examiner referred the Board to statements made by 
representatives of the Big Four to this effect.** 


80 Report on the Role of Irregular Airlines in the United States Air Transportation 

Industry, S. Rept No. 540, 82d Cong., 1st sess., p. 9, hearings, vol. 2, p. 840. 

. st Future of Irregular Airlines, S. Rept. No. 822, 83d Cong., 1st sess., p. 16, hearings, vol. 
. p. 761. 

* Large Irregular Air Carrier Investigation, hearings, p. 602. See also Transcontinental 
Coach-Type Service Case, 14 CAB 720, 725, 758; hearings, p. 421, 426, 459. 

3 The statements the examiners referred to were (Large Irregular Air Carrier Investi- 
gation, hearings, vol. 1, p. 589; are supplied) : 

In the 1949 annual report to the stockholders, the president of Eastern stated: 

“There is undoubtedly a large market for low-cost, coach-type transportation by air, 
but there is also a large market for first-class air travel at standard fares. 

“It will require careful regulation to exploit the new low-fare market and maintain the 
first-class travel market simultaneously. Jf coach-type service is operated without re- 
striction in accordance with the desires of some of the air carriers, there will be so little 
distinction between such service and first-class service that first-class travel will un- 
doubtedly be eliminated. The net result will be a reduction of the general fare level to 
that of air coach. At the current high level of labor and materials costs, it is extremel 
doubtful that such a reduction in the general passenger fare level could generate suf- 


ficient new air traffic to equal revenues produced at present fares. As a consequence, most 
carriers would receive increased subsidy at the taxpayers’ expense.”’ 

The following appears in Eastern’s annual report for 1950: 

“Your company’s air coach service earns a small profit and supplies a necessary rapid 
means of transportation to many who could not otherwise afford to fly, but there is un- 
doubtedly some diversion of traffic from standard-fare flights to coach flights. Any 


ertension of air coach service to daylight hours would ultimately result in reducing the 
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From the foregoing it seems clear that the noncertificated carriers 
inaugurated and developed low-fare air-coach service before the cer- 
tificated industry became interested in that type of traffic, Further, 
the certificated industry’s reluctance to undertake low-cost, air trans- 
port was caused by a combination of factors, not the least important of 
which was the Board’s resistance to the trunk carriers’ undertaking a 
new low-fare experiment at that time. 


The subcommittee concludes from its record that the performance of 
the noncertificated carriers shows they are valuable additions to the 
Nation’s air transportation. The force of their competition has been 
beneficial to the industry and has brought about valuable benefits to the 
public. ‘Their healthy growth should be encouraged by the Board as a 
means to assure continued competitive pressures, with resulting public 
benefits, from outside the certificated system. 


The section 416 (b) exemption 


In section 416 (b) of the Civil Aeronautics Act of 1938, Congress 
provided a mechanism by which direct regulation by the Government 
could be eliminated or suspended on a determination by the Board 
that the regulatory requirements of the act would be an undue burden 
on the air carriers and not in the public interest. It is apparent 
that the purpose of the exemption section was to serve as a 
supplement to positive Government regulation of the industry to 
accomplish the purposes of the act. 


This function of the exemption provision was pointed out to the 
Board by the Department of Justice on March 11, 1949, in its supple- 
mentary comments in the rulemaking proceedings for revision of 
section 292.1 of the Board’s Economic Regulations, docket No. DR-33. 
In its comments, the Department of Justice stated : 


Not only does the Civil Aeronautics Act specifically declare 
that competition to the extent necessary to promote the de- 
velopment of aviation shall be considered to be in the public 
interest, but the Board is given express authority to confer 
exemption from the certification requirements of the act. 


Overall fare structure for the entire industry to the coach-fare level. During this period 
of rising costs, any overall reduction in the standard fare level would increase the need 
of. most carriers for subsidy payments at the expense of the taxpayer.” 

In the 1951 report to the stockholders, the president of United stated: 

“Low-cost scheduled air coach service still must be considered experimental in nature. 
Both the extent of the air coach market and the problem of diversion from standard- 
fare services continue to be questions answerable only after a more extended period of 
scheduled operation. It also must be recognized that air coach expansion thus far has 
taken place under abnormal traffic conditions occasioned by the national emergency and that 


results to date cannot be considered as indicative of those which would obtain under more 
normal conditions.” 


TWA’s brief in docket No. 3397 contains the following: 

“There is, however, every reason to believe that the extent of diversion of first-class 
traffic inherent in the applicant’s proposed operations would be considerably greater than 
in the case of air coach operations by certificated carriers. There would be a natural 
tendency for the applicants to close the gap between the two types of services and minimize 
both in advertising and in actual operations the distinctions between the services. On 
the other hand, in the case of the certificated carriers, self-interest would indicate that 
essential difference in classes of service be maintained in order not to divert all traffic to 
the lower fare schedules and thus debase the rate structure.” 

American’s exhibit F in docket No. 3397 outlines the revenue-generating potential of a 
52-seat DC—6 versus a 70-seat DC-—6, New York-Chicago-Los Angeles. The 52-seat DC-—6, 
with a yield of 6 cents per passenger-mile, would yield $7,681 at 100-percent load factor 
and $4,609 at 60-percent load factor. The 70-seat DC—6, at 4.47 cents per passenger- 
mile, would yield $7,704, or $23 more, at 100-percent load factor and $4,622, or $13 more, 
at 60-percent load factor. Not only is the additional revenue trivial but, according to the 
following quote from American’s exhibits in that case, there would be virtually no differ- 
ence in cost: “Exhibit G shows that the cost of the coach schedule will be almost identical 
with the cost of a regular-service schedule. The elimination of certain passenger features, 
including meals, will save approximately 5 percent of total cost. This saving is partially 
offset by the increase in expense due to handling of about 85 percent more passengers on 
the coach trip than on the regular-service trip.” 
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Congress has thus recognized that in a dynamic industry 
such as aviation the scope of regulatory authority may prop- 
erly be curtailed to such extent as the Board finds to be in 
accordance with the public policy. 

No such exemption power is conferred upon the Interstate 
Commerce Commission in the related fields of rail and motor 
transportation. There the requirements for certification can- 
not be waived by the regulatory agency. In the field of air 
transportation, however, the Board has been expressly em- 
powered to make exceptions from this regulatory require- 
ment.** 

The history of operations under the exemption has shown its value 
for providing a means to introduce competitive forces that stimulated 
the growth and development of the air transportation industry. As 
a class, the noncertificated carriers operating under the exemption 
have provided valuable and needed services the certificated industry 
either was not equipped or did not desire to perform, and the existence 
of their air fleet is invaluable for national-defense needs. The utilit 
of the exemption has been recognized by the entire industry, and bot 
the certificated and the irregular carriers have been authorized to act 
pursuant to its provisions. 

The Department of Justice advised the Board of an additional func- 
tion conferred by the exemption in a statement containing its views 
submitted February 23, 1949, in docket DR-33. This function is 
to furnish the Board a yardstick for measuring the extent to which 
the certificated industry can furnish services without subsidy. In 
its statement the Department of Justice pointed out that the compe- 
tition of the irregular carriers had caused the certificated industry 
to reduce their rates substantially and to eliminate expensive free 
services in order to participate in the new coach market initiated by 
their nonscheduled rivals. The Department of Justice also directed 
the Board’s attention to the fact that the certificated carriers were en- 
deavoring to direct aircoach business to themselves and to exclude 
the irregular carriers from the traffic it had developed. Then the De- 
partment of Justice defined the issues in the following manner: 

One of the best ways of eliminating subsidy is to permit 
the nonsubsidy carriers to develop in air transportation so 
that operating statistics showing actual cost of operations 
would be readily obtainable. 7'he nonsubsidized trreqular 
carriers would thus furnish the Board a yardstick for deter- 
mining the extent to which air carriers can furnish service 
without subsidy. * * * 

It is believed that the past operation and growth of the 
business handled by irregular carriers has demonstrated that 
it is a beneficial competitive stimulus which has led to im- 
provements in service by the certificated carriers, and has 
opened up new traffic potentialities which were not being 
tapped by the high-priced carriers receiving airmail pay. 

It is believed that the continued operation of large irregular 
carriers is also in the public interest as a yardstick for meas- 
uring the possibilities of profitably performing nonsubsidized 


®% Hearings, vol. 2, p. 772. 
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service. It is believed that the subsidized certificated carriers 
have little incentive to curtail extravagances in the absence 
of competition.* 


It is clear that the exemption mechanism provided by section 416 
supplies a convenient vehicle for introducing new concepts and new 
competition into air transport. It is equally clear that the elaborate 
series of provisions contained in the Civil Aeronautics Act with respect 
to certification of air carriers and the public interest, convenience, and 
necessity standards enunciated therein demonstrates an intent that the 
section 416 (b) exemption shall not be used to supersede direct regula- 
tion in accomplishing the purposes of the act. Operations under the 
exemption can only supplement, not supersede, the act’s regulatory 
controls. The Board, however, is given extensive latitude in which to 
exercise its discretion in determining the scope of its exemption power, 
and the capacity of exempted operations thereunder to jeopardize the 
certificated carrier system. 

The subcommittee believes the 416 (b) exemption should be used by 
the Board to the maximum practicable extent. Automatic pressures on 
the certificated industry generated from new competition originated 
through the exemption provisions would be a valuable tool to assist the 
Board in bringing about needed changes in the development of this 
young and growing industry. The automatic pressures from competi- 
tion also would be of material assistance to the Board to assure that 
fares are maintained at the lowest reasonable levels in the public inter- 
est. Use of the exemption provision and the development of competi- 
tive pressures thereunder would diminish the roghlatiey task of the 
Board to accomplish the same goals by administrative fiat. It should 
be viewed as a valuable adjunct to assist the Board in its regulatory 
functions. 

Liberal use of the exemption provision would assure continuous 
entry into air transportation as long as it is economically justified 
and would encourage the growth of ‘the smaller carriers within the 
certificated industry. Such liberal exemption procedures with result- 
ant. increased competition should not pose any substantial threat to 
the established carriers. 

A consideration of the economic difficulties faced by a newcomer 
attempting to enter ¢ ‘commercial air transport demonstrates that entr Vv 
of new carriers is no substantial threat to the industry. A new or- 
ganization that attempts to enter the industry is faced with competi- 
tion from the successful operations of large established companies 
with their attendant financial strength, derived from an assured route 
structure, know-how, good will, and technological efficiencies. If the 
newcomer attempted to secure business by undercutting rates below its 
costs, it would find itself in a competitive war with companies whose 
financial structure would enable them easily to outlast his meager 
resources. 

Any new entrant must so conduct its operations that it recovers its 
costs with sufficient profits to encourage it to stay in business. If it 
does so, it provides a yardstick with which to measure the efficienc 
of its competitors eligible for subsidy. A new company with small 
resources could not long endure operations below cost in competition 
with the established companies. 


% Hearings, vol. 2, p. 770. [Emphasis supplied.] 
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The difficulties faced by any air carrier attempting to secure busi- 
ness in the same field where the established certificated carriers op- 
erate were considered by the Board in its decision in the Large Irregu- 
lar Air Carrier Investigation. There the Board stated : 


It has been suggested that our action in enlarging the scope 
of aupglénientel operations in domestic air transportation 
will open the door to unlimited competition on the high 
density segments; that each of the 50 supplemental air car- 
riers will be able to schedule 10 flights per month on the high 
density segments, making a total of 500 flights per month be- 
tween a pair of cities. Experience demonstrates that this is 
an empty and baseless fear. The operating authority which 
we are giving the supplemental air carriers by this decision 
is not much greater in terms of permissible frequency of op- 
eration than that which they have today. Yet, they are not all 
interested in operating over the same segment, and certainly 
have not done so. Furthermore, the hard facts of economic 
realism have operated and would continue to operate against 
the creation of such a situation. After all, a supplemental 
air carrier limited to 10 flights a month in any given market 
has no small task in attracting traffic away from the certifi- 
cated carriers who, in the same market, offer a multiplicity 
of schedules on a daily basis, with the most modern equip- 
ment, and who are financially able to advertise their services 
extensively. In this setting, the anaes carriers must 
necessarily proceed cautiously in the markets they attempt 
to tap, and their prospects for extensive competition with the 
certificated services are very limited in the absence of signifi- 
cant deficiencies in the certificated services available. Since 
the supplemental air carriers have relatively limited re- 
sources, and are not supported by Government subsidy, they 
must conduct their operations profitably or soon be out of 
business. All of these factors will operate as a practical mat- 
ter to prevent supplemental carriers from risking their invest- 
ments by operating in a saturated market. 

It has been suggested that the supplemental air carriers will 
concentrate their schedules on certain days of the week when 
the demand is the heaviest. We assume that some of them 
will do so and thereby perform their intended function of 
meeting the surplus demand that they may not be served 
adequately by the certificated carriers. But here, again, 
practical economic considerations will prevent the supple- 
mental air carriers from flooding the market, and a supple- 
mental air carrier who is unable to obtain adequate load 
factors will soon seek greener fields elsewhere. 

The difficulties faced by a new entrant in the air transport industry 
are compounded by the necessity to obtain modern equipment in order 
to compete with the certificated carriers. In an article entitled, “The 
Airlines’ Flight from Reality,” by Dero A. Saunders, Fortune Maga- 
zine in February 1956, noted that the noncertificated carriers did not 
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have sufficient modern equipment to constitute any serious economic 
threat. to the established industry. The article said: 


Some airline executives, however, among them United’s 
President William A. Patterson, have begun to suspect that 
the nonsked threat is overrated. A nonsked will find it im- 
possible to cut its fare appreciably below tlie 3.2-cent-per-mile 
rate now in effect on the east coast-California run and sure to 
spread to other routes. Furthermore, the days are past when 
the nonskeds flew equipment that was nearly as good as any- 
body else’s. As the scheduled lines receive increasing num- 
bers of DC-7’s and 7C’s, turboprops, and ultimately, jets, 
even the DC-6 and 6B become relatively “old” and “slow.” 
The entire nonsked fleet ineasuring up to this minimum stand- 
ard is two DC-6B’s both owned by North American.* 


The alleged conspiracy 


During the hearings, Mr. Stanley D. Weiss, coowner of North 
American Airlines, charged: 

A majority of the Civil Aeronautics Board has for years 
been a willing party to a callous, calculated conspiracy to ban 
new passenger competition from the right to enter and serve 
major trunk routes. I charge in.so many words that this con- 
spiracy against the best interests of both air travelers and 
taxpayers was hatched by successive Board majorities under 
constant prodding and behind-the-scenes pressures from the 
big monopoly-minded trunk airlines and their powerful indus- 
try group, the Air Transport Association.®* 

Subsequently, Hardy K. Maclay, counsel for North American, 
explained the conspiracy involved “concerted action on the part of the 
certificated grandfather carriers and the Civil Aeronautics Board 
during a period of many years * * *.° He pointed out that no indi- 
vidual members of the Board were specifically charged as being par- 
ties to a conspiracy, but that the successive “majorities of the board” 
acting as a Government agency participated in a course of conduct 
that proved the conspiracy allegations. Mr. Maclay defined the parties 
as follows: 


I think for purposes of the definition of the word “con- 
spiracy,” that we should look at the Civil Aeronautics Board 
as a party, because it is a Government agency, and it does not 
work by individuals, it only works as a Government agency. 
So that I would say the industry is one party, and the Gov- 
ernment agency, the Board, is one party.” 


The witness averred that the record of the Board demonstrated it 


had participated in the conspiracy with consciousness and delibera- 
tion. He stated: 


I think this shows definite, conscious, deliberate conduct 
on the part of the Civil Aeronautics Board to eliminate the 
entire nonscheduled industry, and to prevent the develop- 
ment of air coach by anyone other than the grandfather 
carriers.” 

® Hearings, vol. 
% Hearings, vol. 
® Hearings, vol. 
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With respect to whether the conspiracy alleged was contrary to law 
or contrary to any judicial interpretations of the law, the witness 
contended the Board’s course of conduct in dealing with the non- 
scheduled industry was contrary to the intent of Congress, as enunci- 
ated in the legislative history of the Civil Aeronautics Act of 1938. 
Mr. Maclay said: 

Well, my answer to that one is the same one that I think 
I have made before, and that is that the legislative history 
of this act is very clear that new carriers were to be permitted 
into these markets, into this market; and so, in that sense, I 
say it is contrary to what Congress intended. In that sense 
it is contrary to the act. 

Whether that is a violation of law on the basis of which 
you would file some sort of complaint, I don’t know. I doubt 
it. But I think it is contrary to what Congress intended.” 


As a party to the conspiracy, the Board acted contrary to the intent 
of Congress by refusing to grant any certificates of public conven- 
ience and necessity to applicants for long haul, trunkline routes. No 
charge was made that the Board’s decision with respect to any par- 
ticular application was in error.” 

When queried whether the Board’s plan for elimination of the non- 
certificated carriers was still operative in the CAB, Mr. Maclay re- 
sponded : 

There would be only one consideration which might make 
me answer your question other than a straight “Yes,” and 
that is that the Board has come out with the nonscheduled case 
which I am sure you are familiar with, docket 5132. 

Now, in that case it is at least generally considered by many 
that that broadens the operating authority of the non- 
scheduled carriers. It permits them to operate 10 flights per 
month on a regular basis. So that they can advertise that they 
have this regular service, at least to the extent of 10 flights a 
month.™ 

One of the documents submitted to support the allegation that the 
certificated trunkline industry and the Board had cooperated in a con- 
spiracy was a2 memorandum, dated September 16, 1948, from Louis W. 
Goodkind, Chief, Bureau of Economic Regulations, to the Board. The 
memorandum contained Mr. Goodkind’s recommendations with re- 
spect to revision of section 292.1 of the Board’s economic regulations, 


the nonsked exemption regulation. This memorandum Mr. Maclay de- 
scribed as follows: 


It is one element of the conspiracy, and a very important 
one, but alone it doesn’t prove it. 

This proves that the Board had a plan to eliminate the 
nonscheduled carriers and put them out of business and pre- 
vent the development of air coach by those carriers; it proves 
those, with some other things.® 


® Hearings, vol. 2, p. 1005. 
* Hearings, vol. 2, p. 1002. 
™ Hearings, vol. 2, p. 1017. 
® Hearings, yol. 2, p. 1014. 
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As to action pursuant to Mr. Goodkind’s recommendations, Mr. 
Maclay stated : 


The Board adopted this plan in detail. It adopted this plan 
<r put it into effect, carried it to fruition, and completed the 
plan.” 

In his memorandum, Mr. Goodkind summarized statistical data sup- 
plied by the large irregular carriers and advised the Board that this 
class of carriers had grown, “more or less free of Board auspices,” 
to become a definite factor in commercial air transport. He stated 
the staff is “generally agreed as to the desirability of finding means of 
bringing this phase of air transportation under more positive control 
with the near future.” ” 

The principal staff recommendations for more positive control of 
the large irregular carriers were contained in the following paragraphs 
from the memorandum : 

It is believed this could be effected by keying the duration 
of their authority, that is, letters of registration, to Board 
action on either (1) the carriers’ pending certificate appli- 
cations under 401 or (2) their pending applications for spec- 
ial exemption under 416. Depending on hich procedure was 


adopted, the appropriate application could be required to be 
filed within specified time limits. Either procedure has the 
advantage of affording a means for ultimately terminating 
the operations of this group of carriers. 

Our experience to date convinces us that, with few excep- 
tions, it is necessary for carriers operating large aircraft to 
routinize their operations; that a fixed-base operation of the 


type which we believe section 292.1 was originally intended 
to cover is not generally feasible for them, but they must more 
and more confine their operations between certain points to 
build up a clientele and insure themselves of adequate load 
factors and a balanced directional flow. The need for route 
operations by large carriers is further emphasized by purely 
operational factors, that is, considerations of maintenance, 
overhaul, fueling, crew change, and so forth. It is in the 
latter respect that the analogy between irregular carriers and 
tramp steamers breaks down, for it is necessary in the case 
of the former to make careful provision for their frequent 
overhauls and maintenance checks, crew changes, and so 
forth. Generally speaking, this cannot be successfully ac- 
complished economically except on route operations. 

Once a carrier is involved in route operations, it is encroach- 
ing on the field which the act is believed to have reserved to 
certificated carriers and is no longer providing the casual, un- 
predictable, call-and-demand service which 292.1 was de- 
signed to accommodate and which the certificated carriers 
are not particularly well adapted to handle. It is, instead, 
catering to a more or less steady, predictable, and measurable 
public demand and should be subject to the requirements of 
section 401 of the act. Furthermore, we do not believe it nec- 
essary to enlarge on the fact that the determination of what 


® Hearings, vol. 2, p. 1015. : 
* The Goodkind memorandum is printed in full in hearings, vol. 2, p. 1009. 
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constitutes regularity has been and undoubtedly always will 
be an extremely difficult problem and possibly not susceptible 
of satisfactory solution. * * * 

A second reason in favor of either proposal is that it 
should not lay the Board open to criticism of stamping out, 
without due process, these carriers which they have permitted 
to come into being. If, after consideration of either a 401 
or a 416 application, the Board determines that it cannot 
make the statutory findings to permit authorization of the 
proposed service, it is difficult to see how the carrier or the 
public at large could expect the Board to perpetuate the serv- 
ice; accordingly, termination of such carriers’ letters of reg- 
istration would appear a natural and fair conclusion. If, on 
the other hand, some of the carriers are providing a needed 
public service, they should be certificated, or exempted from 
the requirement of a certificate, and the experience which 
they have gained in performing their past operations would 
be of tremendous benefit to them in carrying on under their 
new authority. 

Third, either method gives the Board a good measure of 
control over the life of the carriers, in that it can delay or 
hasten action on the pending applications as it deems neces- 
sary. So far as 401 applications are concerned, the biggest 
trouble spots for ener titres operations are being cov- 
ered in area proceedings now underway; namely, United 
States-San Juan and United States-Alaska. A third such 
proceeding to cover the transcontinental operators would ap- 
pear to take care of the remaining troublesome area, so that 
we could expect within the not too distant future to bring 
the situation under control and reestablish the transportation 
system under 401, or by specific exemption therefrom. 

To support his contention that the memorandum outlined a plan 
to get. rid of the noncertificated air-coach operators, Mr. Maclay em- 
phasized the language which advised the Board that either of the 
recommended procedures, certification or exemption, “has the advan- 
tage of affording a means for ultimately terminating the operations 
of this group of carriers.” * He also directed the committee’s atten- 
tion to the language which advised the Board that action under either 
proposal was favored because neither approach would “lay the Board 
open to criticism of stamping out, without due process, these carriers 
which they have permitted to come into being.” * These statements 
were said to be particularly significant in the light of subsequent 
actions of the Board that were taken with knowledge of Mr. Good- 
kind’s advice that large irregular carriers’ activities “* * * cannot 
be successfully accomplished economically except on route opera- 
tions.” * 

According to Mr. Maclay, the implementation of the Goodkind rec- 
ommendations were the subsequent actions of the Board, taken with 
the knowledge that route operations were essential for coach service, 
that (1) denied operating authority under the exemption regulation 
to the large irregular carriers that had provided ‘a route-type service, 
(2) revoked the operating authority of large irregular carriers in 
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enforcement proceedings for violating the Board’s orders against regu- 
Jarity in their route-type service, (3) refused certificates of public 
convenience and necessity to coach-type-service carriers because it 
could order the presently certificated carriers to provide such service, 
and (4) prohibited the use of common ticket agencies and the accep- 
tance of exchange orders or of tickets issued by other carriers.” 

With repect to the recommendation that the Board cancel the gen- 
eral irregular-carrier exemption and require applications for individ- 
ual operating authority, Mr. Maclay said: 

All nonscheduled carriers were required to file an applica- 
tion for a new operating authority. Those applications 
were acted on by the Board. In 1950, they came out with 
their first decision, covering 12 of those applications. In 
that decision the Board specifically stated that “It is our 
policy, and we will not renew any nonscheduled carrier who 
has flown a route-type service.” 

This memo shows, and subsequent documents do, too, that 
the Board at that time knew that you could not operate at 
all unless you operated a route-type service. 

The Board thereupon, in adopting the plan and carrying 
it out, held that nobody who operated a route-type service 
would be continued in business.” 

. Maclay added: 

They also went ahead with enforcement cases, and in the 
enforcement cases they put carriers out of business for the 
sole reason that they operated a route-type service.™ 

The objective of the conspiracy, Mr. Maclay claimed, was that only 
the carriers who were members of the ATA in 1948 were to be per- 
mitted to participate in the domestic passenger trunkline air carrier 
market. That, he stated, has been attained: “* * * to them has been 
preserved the entire air transport market except for 4 percent of the 
revenues, which is local service and freight. Those markets don’t 
amount to anything.” * Another result of the Board’s regulations 
and decisions was that all but two of the irregular carriers, North 
American and Sky Coach, that provided low-cost aircoach service 
were eliminated.’ 

It is clear that the conditions, which Mr. Maclay attributed to a 
deliberate conspiracy, have to a disturbing extent resulted from the 
regulations and decisions of the Board as applied to the large irregu- 
lar carriers. In this connection the committee notes the following 
statement of CAB Chairman Ross Rizley: 


In the final analysis, therefore, it appears that the com- 
plaint about the Board’s actions affecting competition in the 
route field goes primarily to its failure to authorize new 
companies to operate scheduled services in the domestic 
trunkline field. The facts as to what has transpired are 
clear. In every instance thus far in which the Board has 
found that additional and competing passenger trunkline 
services on high-density segments are required by the public 
convenience and necessity it has concluded that the objec- 


* Statement of Hardy K. Maclay, hearings, vol. 2, pp. 1112, 1119-1126. 
1° Hearings, vol. 2, p. 1016. 
101 Hearings, vol. 2, p. 1016. 
108 Hearings, vol. 2, p. 1004. 
108 Hearings, vol. 2, p. 1021. 
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tives of the act would be better served by the award of the 
route to a carrier already holding certificate authority than 
toa new company.’ 

The committee does not believe, however, that these conditions re- 
sult from a conspiracy of any type between the Board and the certif- 
icated industry. Nor does the committee attach any particular 
significance to the Goodkind memorandum as a plan for eliminating 
the irregular carrier industry. 

The Goodkind shires does not reflect an objective analysis 
of the benefits provided by the new type of air transporation which 
had “grown more or less free of Board auspices.” It reflects bureau- 
cratic rigidity and irritation at the necessity for bringing “this phase 
of air transportation under more positive control” because the reali- 
ties of the industry no longer would fit prewar regulatory concepts. 

It is the view of the subcommittee, however, that the Goodkind 
memorandum essentially was a recognition that the Board’s current 
exemption regulations applicable to operations of the nonscheduled 
air carriers no longer were adequate to deal with transportation con- 
ditions prevailing at that time. Although the Board is responsible 
for supervision of all commercial air transportation, this condition 
resulted in the existence of a class of air carriers for which the Board 
had made appropriate provision neither under its certificating powers 
nor under its exempting powers. ‘The primary purpose of the memo- 
randum was to recommend methods available to the Board to adjust 
its regulatory pattern in order to bring its procedures more in ac- 
cord with reality. 

To correct this condition, Mr. Goodkind recommended that the 
Board take action to determine whether the carriers’ services should 
be authorized to be perpetuated, and if so, whether the carriers quali- 
fied for (1) certificates of public convenience and necessity, or, (2) 
a special exemption under section 416. 

While the memorandum does advise the Board that large irregular 
carriers cannot operate successfully unless they undertake route-type 
operations, this characteristic merely demonstrates that the existing 
exemption regulation, confined as it was to “casual, unpredictable 
call and demand service,” was inadequate for the operations of this 
class of carriers. The memorandum recognizes that large aircraft 
operators need “to routinize their operations” to be successful and, 
that the fixed-base operation intended by the existing exemption “is 
not generally feasible for them.” Since route-type operations were 
not covered by the existing exemption, it, therefore, was encumbent 
upon the Board to take appropriate action either to grant certificates 
of public convenience and necessity or to change the exemption 
regulations. 

Vith respect to the language in the memorandum that pointed out 
either of the recommended procedures would “not lay the Board open 
to criticism for stamping out without due process, these carriers 


* * *” the portion of the memorandum relative to this matter also 
states: 


If, on the other hand, some of the carriers are providing a 
needed public service they should be certificated, or exempted 
from the requirement of a certificate, and the experience 
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which they have gained in performing their past operations 
would be of tremendous benefit to them in carrying on under 
their new authority. 


This language hardly is consistent with the contention that the memo- 
randum outlines a plan for elimination of the industry. 

With respect to the language in the memorandum that said “* * * 
either method gives the Board a good measure of control over the 
life of the carriers,” the committee refers to the remainder of the 
language in that paragraph. The words “control over the life of 
the carrier” must be related to the observation that either of the rec- 
ommended procedures would permit the Board “* * * within the not 
too distant future to bring the situation under control and reestablish 
the transportation system under 401, or by specific exemption there- 
from.” 

In sum, the committee does not agree that the Goodkind memoran- 
dum shows a plan to put the large irregular carriers out of business. 
The committee believes the memorandum merely suggested alterna- 
tive procedures by which the Board could exercise greater controls 
over carriers that it had permitted to come into being and for whose 
operations its existing regulations clearly were inappropriate. 

In connection with the overall conspiracy allegation the commit- 
tee does not believe the Board engaged in deliberate collusion with 
representatives from the certificated industry to eliminate this new 
competitive force. If the Board and its members had discharged its 
responsibilities pursuant to a conspiracy, correction of the situation 
could be accomplished by taking steps to assure appointment of men 
of greater integrity. The problem, however, is not that simple. The 
Board’s failure to recognize the benefits brought to air transport by 
the irregular carriers and its excessive efforts to protect the certifi- 
cated carriers from their competition result from institutional infirmi- 
ties in the regulatory complex. 

With regard to the conspiracy allegation, the committee shares the 
view expressed by Civil Aeronautic Board Chairman Ross Rizley in 
the following statement: 

Congressman, I have read the testimony given by the wit- 
ness in which that statement was made. So far as I have been 
able to ascertain, so far as my own beliefs are, I would, cer- 
tainly, not think there is any conspiracy or has been any 
conspiracy between the Board members and the industry in 
connection with any of the matters. I think it is a matter 
largely of philosophy. 

* * * * * 


I happen to be one of those that believes that the best way 
to have the kind of an air transportation system that Congress 
intended when it passed this law, is a transportation system 
that is built upon competition. 

* * % * * 


Now, there are Board members on there that do not believe 
that. I give them full credit for having their right to their 
beliefs, just the same as I have mine. 

But it is obvious that the Board has been divided along 
those lines. Everything that was done that could be done in 
these cases, I am saying—I am telling this committee right 
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now—that it has been a battle, it has been a hard one, to get 
those decisions out, because we have members of the Board on 
there—no, I do not charge them with any conspiracy, but they 
have a different view of it than I have. * * * And they have 
attempted in every way, shape, form, or fashion, and are at- 
tempting as of this hour right now to keep those things from 
becoming effective. There is no conspiracy about it. They 
have a right to their belief. I havea right tomine. Itisa 
difference in philosophy on the Board.’ 

The actions taken by the Board to control the large irregular car- 
riers has varied with changes in philosophy and attitude brought to 
the Board by its numerous members over the years. Of especial im- 
portance in this regard, is the fact that until after the war the Board’s 
actions centered for the most part around protection and development 
of the small existing industry supported by Government subsidy. 
When different concepts in operating methods were introduced by 
new factors in the industry, which the Board had not foreseen, it was 
unable to deal expeditiously or sympathetically with the new develop- 
ment. Overly concerned with the effect the new type of service would 
have on the certificated carriers and their needs for subsidy from the 
Government, the Board refused to recognize merit in the new type of 
operation and tried to restrict the large irregular carriers to an out- 
moded role in the industry. This attitude caused the Board members 
to be subjected to bitter personal attack which, for the most part, the 
subcommittee believes was unjustified and unfair. 

The reason for the Board’s attitude and its approach to the problems 
that arose in the postwar market comes from complex regulatory pat- 
terns of which the Board is a part rather than malfeasance on the 
part of individual Board members. The Board, under the existing 
statutory framework, is responsible for the entire field of air trans- 
portation. These broad responsibilities require the Board members 
to be in frequent contact with representatives from the certificated in- 
dustry. Constant association with representatives from the certifi- 
cated carriers in the Board’s routine, Sedvtonials business in the nu- 
merous matters that arise with respect to routes, operations, mail-pay 
allowances, subsidies and rates, by its very nature renders the Board 
sympathetic to the problems of, and identifies the Board with, the 
viewpoint of the established carriers. The certificated industry quite 
naturally opposed the entry of new factors which offered additional 
competition to their own operations. In this situation it is not un- 
natural that the newcomers and their problems received skeptical con- 
sideration from the Board. 

Our conclusion that the record does not support the allegation that 
there was a conspiracy between the Civil Aeronautics Board and the 
certificated industry does not extend to a conclusion that the sub- 
committee approves or condones the Board’s actions in dealing with 
the irregular carriers and their problems. The committee feels the 
Board is properly subject to severe criticism for the way it has dealt 
with this matter. 

The time required for the Board to find some solution to the problem 
of new entrants into long-haul passenger markets on a regular basis 
can only be considered excessive. In 1946 the Board recognized that 


16 Hearings, vol 2, pp. 973, 974. [Emphasis supplied.] 
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its exemption regulation was not sufficient to encompass the flight 
patterns then in use by the new noncertificated operators. In 1948 the 
Board’s Chief of its Economics Bureau pointed out that some routine 
in operations was essential for carriers utilizing large aircraft and 
recommended then that appropriate action be taken to bring that type 
of operation within either the Board’s certification or exemption pro- 
cedures. Not until 1955, however, was the Board able to provide a 
mechanism for the new type of operators to perform regular route 
type operations legally in order to supplement the service of the 
certificated industry. Such procrastination cannot but have had 
a deleterious effect upon the development of air transportation, as 
well as to have worked unnecessary hardships on the newcomers who 
in good faith attempted to secure business and at the same time to 
comply with the Board’s admittedly inadequate exemption regulation. 

One reason for this delay unquestionably has been the Board’s con- 
cern for protecting the certificated industry from additional competi- 
tion. Successive majorities of the Board, from our record, have been 
too susceptible to the arguments of the certificated industry. They 
have been reluctant to recognize the viability and the benefits con- 
ferred by the competitive force exerted by noncertificated carriers 
which came into existence and operated under the Board’s inadequate 
regulations. 

This condition is attributable to the attitude and philosophy of the 
individual Board members. Lacking affirmative congressional direc- 
tion the Board has vacillated with changes in its membership and was 
not able to take effective action to resolve the issue until it came under 
Chairman Ross Rizley’s forceful direction. 

Since the importance given to competition in air transportation 
in the Civil Aeronautics Act is subordinated to the vague statutory 
objective of fostering “sound economic conditions” in the industry, it 
is apparent that the gains made under Chairman Rizley may be lost 
as the frequent turnover in Board membership brings new members 
with different philosophies. Inasmuch as we have the right to as- 
sume the Board members are honorable men attempting to discharge 
their regulatory responsibilities according to their understanding of 
congressional intent, a new direction from Congress would tend to 
assure stability and consistency to subsequent Board actions in the 
discharge of its regulatory functions. 

The history of the Civil Aeronautics Board in dealing with the 
problem of new factors attempting to enter air transportation points 
sharply to the need for Congress to clarify its concept of the emphasis 
to be given competition in the Board’s determination of the content 
of “sound economic conditions” in air transportation. Zhe commit- 
tee feels that Congress should declare that to the maximum extent 
practicable the principles of free private enterprise embodied in the 
antitrust laws shall be maintained in the exercise of regulatory re- 
sponsibilities. Such a declaration would assure that officials of the 
regulatory boards and commissions would discharge their statutory 
responsibilities in a manner to give maximum effect to this overriding 
economic policy of the Nation. 

Violations 


In the postwar period, noncertificated carriers operating large air- 
craft, without fixed-base activities to provide supporting revenues 
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for their transportation operations, were obliged to undertake route- 
type activities to secure needed traffic. As the Board successively re- 
defined its regulations in the context of allowing an exemption only 
for irregular operations and to prohibit any route- type service what- 
soever, the new carriers were progressively circumscribed in their 
ability to develop traffic needed to continue operations. Moreover, 
when the carriers wndertook to secure certificates of public conven- 
ience and necessity and show the requisite fitness and willingness, they 
found the Board either would not find them fit and willing without 
proof of past operations, or, would find their operational regularity 
in the past a basis for certificate denial. Had the Board not at the 
same time enlarged the nonscheduled exemption for military business, 
it is probable that few of the new carriers could have survived. 

Confronted with the Board’s inflexibility and attracted by the tre- 
mendous profits to be made, many of the carriers chose to evade the 
Board’s regulations. They operated with prohibited regularity either 
as individual carriers or in organizations to combine their resources 
in order to offer what for all practical purposes was a scheduled 
service, while at the same time each member of the Cdeabinattion op- 
erated within the prescribed frequency limitations. In the Large 
Irregular Air Carrier I nvestigation, Docket 5132, the examiners re- 
ported on the violations of Board’s regulations by the irregular car- 
riers who had attempted to enter into direct competition with the 
certificated industry. The examiners said: 


The record is replete with evidence that there has been 
widespread violation of law and regulation and failure to 
fulfill the duties to the public which a common carrier should 
assume. These matters have taken the form of violation of 
the frequency and regularity provisions of the regulations, 
illegal pooling of properties and facilities, establishment of 
illegal interlocking and control relationships between com- 
panies, stranding of passengers, failure or refusal to make 
refunds on tickets where the prospective traveler was not 
carried. Many operations have been started on the basis of 
complicated financial manipulations whereby there was no 
money invested in the business. In some cases, the transpor- 
tation tax collected from the travelers for the Federal Gov- 
ernment was used as working capital.’ 

North American Airlines is ah example of a combination of irregu- 
lar carriers organized to provide a route-type service. North Amer- 
ican described its organization to the committee as follows: 


Tue Comptere Setup or tHE NortH American Group (Now 
Trans AMERICAN) 


Four individuals, Mr. R. R. Hart, Mr. Stanley Weiss, Mr. 
James Fischgrund, and Mr. Jack Lewin, are equal owners 
of the stock in North American Aircoach System, Inc., the 
name of which was recently changed to Trans American 
Aircoach System, Inc. These four individuals are equal 
partners in Republic Aircoach System and Twentieth Cen- 
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tury Aircraft Co. These same individuals are equal owners 
of the stock in Twentieth Century Aircraft Co., a Nevada cor- 
poration, and Twentieth Century Aircraft Co., a California 
corporation. 

There are five air air carriers in the group, names of which 
are Trans American Airways, Inc., Trans National Airlines, 
Inc., Twentieth Century Airlines, Inc., Unit Export, Inc., 
and Hemisphere Air Transport, an individual proprietor- 
ship. Stock i in the four carriers is held by their respective 
presidents. The question of beneficial ownership in the cor- 
porate carriers other than Unit Export and of the owner- 
ship of the individual proprietorship, Hemisphere Air Trans- 
port, is presently in litigation. 

The partnership, Twentieth Century Aircraft Co., and the 
Nevada corporation of the same name, own aircraft which 
they lease to the carriers above named. 

Twentieth Century Aircraft Co., a California corporation, 
is engaged entirely in maintenance operations. 

Trans American Aircoach System, Inc., is agent for the 
purpose of ticket sales and advertising for each of the car- 
riers. 

The partnership, Republic Aircoach System, performs ac- 
counting functions for the entire group of companies. 


The operations of North American have been profitable to its own- 
ers. North American advised the committee: 


For the calendar year 1955, net profit, after taxes, was 
$835,994, a return of 10.2 percent on total assets amounting 
to $8,196,023, a return of 26.5 percent on investment, and a 
return of approximately 5 5 percent on gross operating income 
amounting to $15,492,375.2% 

Withdrawals by the four partners, excluding salaries, re- 
ceived from corporate members of the North American group 
are as follows: 

1954: Each partner withdrew $111,835 
1955: Each partner withdrew $101,726.17 
Each of the four partners receives, in addition, a salary 


from corporate members of the group totaling $2,000 per 
month. 


On July 1, 1955, the Board revoked the letters of registration held 
by Twentieth C entury Airlines, Inc., Trans National Airlines, Inc., 
Trans American Airways, Inc., and Hemisphere Air Transport,” 
for “knowing and willful violations of the act and the Board’s eco- 
nomic regulations.” The Board’s action was upheld by the United 
States Circuit Court of Appeals for the District of Columbia in its 
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1° Hearings, vol. 2, p. 654. In further explanation, North American stated : 

“Tn 1954, Mr. James Fischgrund did not withdraw any funds as salary. 

“In 1955. Mr. James Fischgrund received salary for the years 1954-55 in the amount of 
$48. 000. 

“In 1954. R. R. Hart did not withdraw any funds as salary. 

“In 1955. R. R. Hart received a salary of $24,000; he is therefore entitled to receive 
$24,000 as salary not yet withdrawn. 

“In 1954, J. B. Lewin was paid $16 000. 

“Tn 1955, J. B. Lewin received as salary $32,000. 

“Tn 1954, Stanley Weiss received as salary $24,000. 

“Tn 1955. Stanley Weiss received as salary $24,000.” 
: 2. Twentieth Century Airlines, Inc., et al., Compliance Proceeding, order No. E.-9260, 
July 1, 1955. 
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opinion on December 20, 1956." The court described North Ameri- 
can’s organization and found: 


That there came into being an entity reasonably well de- 
scribed in the complaint as the “North American combine” 
is, to us, abundantly clear. That this entity held itself out 
to the public expressly or by a.course of conduct as regularly 
and eeu operating one or more aircraft between desig- 
nated points, is beyond peradventure. That the “Combine,” 
within the language of the 1947 Regulations, failed to per- 
form air transportation services of such infrequency as to 
preclude an implication of a uniform pattern or normal con- 
sistency of operation between designated points, seems over- 
whelmingly established.” 


A significant number of the irregular carriers had their letters of 
registration revoked, and, were thereby denied authority to operate 
for willfully violating the Board’s regulations. 43 The committee, 
of course, does not criticize the Board for enforei ing its regulations and 
for taking effective action to stop and prevent willful ‘and knowing 
violations thereof. Refusal of the carriers to comply with the Board’s 
regulations applicable to their operating authority cannot be condoned, 
even though their violations were committed, as events have subse- 
quently demonstrated, in pursuit of a worthy objective. It is the sense 
of the committee that it is encumbent upon the carriers to comply 
with the Board’s regulations applicable to their operations. In the 
event a carrier disagrees with the Board’s policies, its remedy is not 


to be found in knowing and willful violations of the Board’s regu- 
lations. 


The Board’s policies, as announced in its opinion in the Large 
Irregular Air Carrier Investigation, have departed substantially from 
its former policies concerning the large irregular carriers. In view 
of this change, and the confused record of the Board with respect to 
the nonscheduled airlines’ problems, the subcommittee does not believe 
that the fact that a carrier’s operating authority has been revoked 


11 North American Airlines, Inc., et al, vy. Civil Aeronautics Board, 240 F. 2 (d) 867: 
cert. denied April 22, 1957. North American ceased operation June 6, 1957. 

u2 Id. at pp. 870-871. 

43 All of the following carriers have been revoked or pending revovation for violations of sec. 401 (a) and/or 
1005 (e) of the Civil Aeronautics Act of 1938, as amended: 


ge 


Carrier Effective date| Order 
of revoeation | No. 


Standard Air Lines, Inc . sa thin ale oa July 20,1949 | E-2950 
Mount McKinley Airways, Inc J = ; May 18, 1950 | E-4081 
Viking Airliners sual ited . ...--| July 5,1950 | E4284 
Inter-American Airways, Inc ia : . _| Sept. 6,1950 | E-4590 
Golden North Airways, Inc ‘ ; peep ; --| Oct, 1,1950 | E-4581 
Arrow Airways ‘ | Feb. 15,1951 | E-5033 
Oxnard Sky Freight, Inc ; af 4 ..| Apr. 20, 1951 | E-5171 
Airplane Charter by Mercer, Inc ; ‘ | Apr. 28,1951 | E-5245 
Air Transport Associates, Inc 7 | Apr. 24,1953 | E~-7253 
American Air Transport & Flight School, Inc... __- ...| May 16,1953 | E-6780 
Robin Air Lines, Inc .| Aug. 12, 1953 E-7627 
Air America, Ine ; : Jan. 9,1954 | E-7955 
North American group... Sept. 1,1955 | E-9360 

Twentieth Century Air Lines, Inc. | 

Trans National Airlines, Inc. | 

Trans American Airways, Inc. 

Hemisphere Air Transport, 
Aero Finance Corp. and Peninsular Air Transport... .-....- Mar. 2, 1957 | 
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should constitute an absolute bar to approval of an application for 
operating authority under the Board’s new policies if the applicant 
can otherwise demonstrate the requisite fitness, willingness, ability 
and trustworthiness. Evidence of violations of law or regulations, 
of course, is relevant in a proceeding on an application for operating 
authority, to be considered in the light of all the circumstances. Such 
evidence is only one factor to be considered and should not require 
unfavorable action on an application if there are overbalancing con- 
siderations in the public interest. 


COMPETITION 





IN THE CERTIFICATED INDUSTRY 


Although the major postwar competitive problem in air transpor- 
tation has concerned operational authorization to entirely new car- 
riers for service in the profitable trunkline markets, important prob- 
lems also exist within the certificated industry. In the first place, 
the domestic industry remains dominated by the Big Four carriers, 
American, TWA, Eastern, and United. While the disparity in the 
size of the Big Four is not as marked as in 1938 when they accounted 
for 83 percent of the total revenue ton-miles produced by all certifi- 
cated domestic carriers their share for the 12 months ending Septem- 
ber 30, 1956, still was 73.40 percent. 

In terms of invested capital, the Big Four carriers in 1955 accounted 
for $440,934,000 or 73.01 percent of the certificated domestic industry’s 
$603,860,000. In 1955, the Big Four carriers were authorized to oper- 
ate over 54.34 percent of the 147,385 route miles certificated to the 
domestic trunkline industry, and they served 92 of the 100 major 
traffic segments. In 1955 they accounted for 74.1 percent of the 
scheduled revenue passenger-miles flown and 69.4 percent of the 
scheduled revenue plane-miles flown. They owned 604, or 65.3 per- 
cent, of the 925 aircraft assigned to scheduled operations. 

In contrast, in 1955 the operations of the Middle Six of the domes- 
tic trunklines (Braniff, Capital, Delta, National, Northwest, and 
Western) provided but 23.6 percent of the scheduled revenue passen- 
ger-miles flown. In 1955, the combined invested capital of the Middle 
Six was $147,239,000 or 24.33 percent of the total for the domestic 
trunklines. The Middle Six combined were authorized to operate over 
but 36.89 percent of the route miles certificated to the domestic trunk- 
lines and served but 49 of the 100 major markets. Combined they 
operated 263 of the planes in scheduled operations, or 28.4 percent. 

In 1955, the small domestic trunklines, Northeast, Continental, and 
Colonial accounted for only $15,692,000 invested capital or 2.6 percent 
for the industry. They carried but 2.3 percent of the 19,205,675,000 
scheduled revenue passenger-miles flown and 4.2 percent of the 563,- 
118,000 scheduled revenue plane-miles flown. Combined they were 
authorized to operate over 12,935 certificated route miles which 
amounted to but 8.77 percent of the route miles certificated to all of 
the domestic trunklines and they served but 3 of the 100 major seg- 
ments. Operating 58 planes assigned to scheduled operations, air- 
craft from the small carriers accounted for but 6.3 percent of the 
planes operated by the entire industry. 

The disparity among the certificated trunkline carriers and the 
value of the Big Four’s route allocations in the major markets is fur- 
ther emphasized by the following table supplied by ATA. The table 
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shows that 87.5 percent of the passengers carried by the Big Four in 
1955 were generated at stations with 5,000 or more passengers per 
month. At the same time, only 1.3 percent of the number of: passen- 
gers carried by the Big Four were emplaned at the small stations 
generating 775 or less passengers per month. On the other hand, only 
46.4 percent of the passengers carried by the Little Three came from 
the large stations with 5,000 or more passengers per month while 14.4 
percent of their passengers coming from the small stations of 775 
or less passengers per month. 


Distribution of enplaned passengers, by volume of trafic at stations—domestic, 
trunk airlines, calendar year 1955 * 
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| passengers 
enplaned at 


Number of | Number of 
passengers passengers 
enplaned at | enplaned at | Total num- 














Trunkline group | stations with | stations with | stations with ber of pas- 
775 or less 776 to 4,999 | 5,000 or more sengers 
} passengers passengers passengers 
per month per month per month 
_ — —_ en en — — - —— _—————— 
Big Four ?............ irthcsilh en diipei catia tae 308, 939 2, 565, 672 20, 179, 389 23, 054, 000 
Wee its. Ce 1.3 11.2 87.5 | 1 
II  onnninon nconbioe nani nina | 398, 482 2, 603, 997 6, 811, 521 || 9, 814, 000 
Percent. - - sdunmoLklisnodsicatoeaa Saat 4.1 26.5 69.4 | 100 
Little Three 4__- Suiib8943 2 diowdnb ENG SLE 229, 929 625, 861 742, 210 | 1, 598, 000 
Percemit.......... wail eda 14.4 | 39. 2 46. 4 100 
TOE. cn nes cto xen aaa ail el 937,350 | 5,795,530 | 27,733,120} 34,466,000 
Peroni i) bs SN .| 2.7 16.8 80. 5 | 1 





! Hearings, vol. 3, p. 1631. 

2? American, Eastern, TWA, and United. 

* Braniff, Capital, Delta, National, Northwest, and Western. 
* Colonial, Continental, and Northeast. 


The Big Four dominance has been maintained despite the fact that 
a number of nongrandfather carriers have been granted certificates of 
public convenience and necessity to enter scheduled air transportation. 
In terras of the number of operating factors, these additions to the 
grandfather carriers are significant. In terms of operations, however, 
their effect is small. In 1954, the grandfather carriers received 95.3 
percent of the total commercial revenues for the certificated industry, 
and accounted for 94.9 percent of the total commercial revenues for 
the certificated interstate air transport operations, and 96.3 percent of 
such revenues for foreign and overseas operations.** 

Twenty-three local service carriers have received certificates of which 
18 are operating today in all parts of the country. For the 12 months 
ended September 30, 1956, the revenue ton-miles carried in scheduled 
service by the local service carriers amounted to 62,074,000 or 2.53 
percent of the total carried by the domestic certificated industry, and 
3.45 percent of the revenue ton-miles carried by the Big Four. Local 
service carriers accounted for 605,536,000 revenue passenger-miles 
in scheduled service for the 12 months ended September 30, 1956, 
which amounted to 2.78 percent of the total of the certificated industry 
a 3.84 percent of the revenue passenger-miles carried by the Big 

our. 

In addition, in the domestic field, 4 freight operators, Riddle Air- 
lines, American Air Export & Import Co., Slick Airlines, and the 
Flying Tiger Line, and 3 helicopter operators in New York, Chicago, 


244 Committee questionnaire, answer No. 3, hearings, vol. 1, p. 492. 
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and Los Angeles have received certificates from the board.*** The 
Board also has certificated Trans-Pacific Airlines for operations in 
Hawaii, Mackey Air Transportation and Midget Aviation Corp. to 
operate between Florida and the Bahamas, Seaboard and Western 
Airlines to operate a scheduled transatlantic cargo service and Amer- 
ican Overseas Airlines to operate a transatlantic route.’ 

All of the new companies that have been certificated, however, ac- 
count for only a small part of the total traffic handled by the certifi- 
cated industry. All of the nongrandfather carriers that the Board 
has certificated, during the 12 months ended September 30, 1956, ac- 
counted for but 218,511,000 revenue ton-miles or 6.68 percent of the 
total carried by the certificated industry, and 12.13 percent for the 
total of the Big Four. They accounted for but 788,963,000 revenue 
passenger-miles in scheduled services or 2.94 percent of the certificated 
industry total, and 5.00 percent of the Big Four’s total. The average 
invested capital of the nongrandfather certificated by the Board, for 
the 12 months ended June 30, 1956, totaled $62,127,000 or 6.30 percent 
of the total invested capital of the certificated industry, and 13.25 per- 
cent for the Big Four’s total. 

In response to the subcommittee’s questionnaire, the CAB explained 
that the Big Four had an inherent advantage over the remainder of 
the certificated industry because their route structure enables the 
large carriers to exploit the vital air-coach markets. 


The nature of the routes of the Big Four carriers, of course, 
gives them opportunity to develop large traffic volumes by 
tapping major pairs of metropolitan centers, particularly 
those of long-haul characteristics where air travel has more 
distinct time advantages over surface travel. It is in these 
long-haul markets that coach-type service is more readily and 
economically developed thus adding to the disparity in vol- 
umes produced in these markets as opposed to the smaller 
ones. The fact that the Big Four carriers’ route systems are 
made up of predominantly major pairs of metropolitan 
centers has led, in part, to the pioneering and extensive de- 
velopment of coach-type service by these carriers. This pre- 
dominance of low-fare service is one of the factors to be taken 
into consideration in the growth of participation since 1946 
from 68.3 to 74.5 percent by the Big Four carriers."” 

Until recently competition in the certificated industry was con- 
ceived by the Board in the context that the carriers should emulate 
other successful operators rather than engage in rivalry on parallel 
operations. In 1940 only 8 of the 50 leading domestic segments had 
2 or more certificated airlines serving them. By 1953 the Board had 
developed competition in only 29 of these 50 leading domestic seg- 
ments. As of December 1956, however, only 6 of the 50 leading domes- 
tic segments were monopoly routes. 

This recent development was brought about by the Board concen- 
trating upon strengthening the smaller domestic trunk airlines. Ina 
number of cases the Board under the chairmanship of Ross Rizley 
made route grants to the smaller regional carriers in order to permit 
their access to the major and medium long-haul markets and thus 
bring about a more balanced route structure in the certificated in- 


5 Hearings, vol. 1, p, 368. 
ué Hearings, vol. 1, p. 368. 
17 Subcommittee questionnaire, answer No. 43, hearings, vol. 1, p. 508. 


oro °o So mT 


es ot ct OO ct OO er ot 


a 
$s 


ie~ =~ -~ © A @® 





























































AIRLINES 113 






dustry. This concern for the smaller certificated carrier is reflected in 
the Board’s statement in the New York-Chicago Service case™ 
in 1955, where the Board in making route awards to Capital Airlines 
rather than to a new company or to other certificated carriers said: 


New services authorized for Capital are suitable for oper- 
ation by a regional carrier, and capable of contributing sub- 
stantially to the strengthening of Capital’s system, an objec- 
tive of great importance in the sound development of a 
national air transport system and in perfecting the Nation’s 
route structure. 

The need of a carrier for additional strength is a signif- 
icant factor in selection of carrier where the strengthening 
is not required for the advantage of the individual carrier 
as such but for the sound development of the national system 
of which it is a part.”® 


Other instances of the Board’s concern for the smaller trunklines 
were set forth in the Board’s answer to the committee’s questionnaire 
wherein Chairman Ross Rizley said: 

For example, National Airlines, a smal] southeastern car- 
rier operating largely within Florida, was granted a trunk 
route between New York, Washington and Miami. Similar- 
ly, Northwest Airlines was granted entry into New York and 
Washington, thus creating a transcontinental route for that 
varrier. Western Air Lines, a regional carrier, was extended 
from San Francisco north to Seattle and Portland. Delta 
Air Lines was similarly extended between Chicago and Miami 
and in each of the foregoing instances, it is noteworthy that 
the carrier involved has achieved a subsidy-free status and 
has become an effective competitor of the existing carriers.” 


It is significant that none of the witnesses appearing before the 
subcommittee was critical of the Board’s actions insofar as they con- 
cerned the Board’s record in developing competition among the certifi- 
cated carriers. In fact, all of the witnesses commended this aspect 
of the Board’s operations, particularly its recent decisions, as bene- 
ficial to both the traveling public and to the industry. The committee 
also commends the Board for its record in this regard. 

It must be recognized, however, that among the certificated carriers 
there is much yet to be done by the Board to bring about the more 
balanced route structures and the greater participation by the small 
carriers in major traffic markets that is needed for effective competi- 
tion. A greater equalization of the disparities in strength that now 
characterize the certificated industry would permit competitive forces 
to work more effectively and result in benefits both to the industry and 
to the public. To this end new and additional competition on the 
Big Four’s routes and segments of their routes should continue to be 
a major objective of the Board in the immediate future. Now that 
air transportation has progressed to an established industry status, 
where domestic certificated carriers for the most part no longer need 
subsidy support, and where continued growth of the industry is pre- 
dicted on all sides, it is encumbent upon the Board to take the steps 
necessary to assure that all elements of the certificated industry are 
placed in a position to offer viable competition to their rivals. 


8 Order No. E—-9537. 
118 Hearings, vol. 1, p. 3 


70. 
129 Hearings, vol. 1, p. 418. 










CHAPTER IV 
AIR TRANSPORT ASSOCIATION OF AMERICA 


ORGANIZATION AND FUNCTIONS 


Industry conditions resulting from airline rivalry for airmail, routes 
under the Airmail Act of 1934 stimulated the major airmail carriers 
to organize a trade association in order to deal with their mutual 
problems on a cooperative basis. A committee of the major airmail 
carriers met for this purpose in Chicago on January 3, 1936, under 
the chairmanship of W. A. Patterson of United Airlines. Included 
among the committee’s members were C. R. Smith, American Air- 
lines; Jack Frye, TWA; T. E. Braniff, Braniff Airways, Inc.; Paul 
H. Brattain, Eastern Airlines; Paul Collins, National Airways; and 
Croil Hunter, Northwest Airlines.1 The committee drafted articles 
of association to govern an unincorporated, nonprofit organization 
of all the large airmail carrying airlines. On January 14, 1936, rep- 
resentatives from 20 airlines, including American, United, TWA, and 
Eastern, in a membership organization meeting, approved the articles 
of association of their new service organization and founded the Air 
Transport Association of America (hereinafter referred to as ATA). 

As stated in its articles of association, the objectives and purposes of 
ATA are to promote and develop the business of transporting per- 
sons, goods and mail by aircraft between fixed termini, on regular 
schedules, and through special service, to the end that the best in- 
terests of the public and the members of this association be served. 
The association also seeks to advocate the enactment of just and proper 
laws governing the airline business; to promote closer relations with 
and cordial cooperation among the members; to cooperate with public 
officials in securing the proper enforcement of all laws affecting air 
transportation; to improve transportation service and the construc- 
tion of airports and terminals; and to promote the airline business, 
and in general to do everything in its power to best serve the interest 
and welfare of the members of this association and the public at large.® 


Membership 


When it was organized in 1936 and continuing to the present, ATA 
primarily has been a trade association designed to represent the do- 
mestic scheduled airlines. This is attained through the provisions 
that define companies eligible for membership. Throughout its 
existence membership in ATA has been divided into two classes; oper- 
ator members, entitled to vote on the affairs of the association, and 
associate members, without voting rights. Both classes have been re- 
stricted to companies engaged in scheduled service, 


2 Minutes, ATA board of directors meeting, January 3, 1936. 
2 Minutes, membership organization meeting, January 14, 1936. 
* Articles of association, art. II, sec, 1; hearings, vol. 3, p. 1438. 
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Originally, operator memberships were offered to any airline law- 
fully engaged in the business of transporting persons, goods or mail 
in aircraft on schedule within the United States and its possessions.* 
After the enactment of the Civil Aeronautics Act of 1938, operator 
members were defined as air carriers authorized to conduct a scheduled 
air transport service under.a certificate of public convenience and 
necessity issued pursuant to the act.® 

Associate memberships originally were available only to transport 
companies operating internationally. To be eligible for associate 
membership, however, the companies were required to be engaged in 
scheduled air transport.6 By 1955, however, ATA’s articles of asso- 
ciation had expanded the definition of associate members to include 
scheduled air transport companies operating domestically or inter- 
nationally.? This permits smaller certificated carriers engaged in 
helicopter and local service operations domestically to be eligible for 
membership. 

Approval of ATTA’s board of directors and payment of dues estab- 
lished for the particular membership class are conditions for admis- 
sion of both associate members and operator members. 

Stuart Tipton, president of ATA, testified that the basis for ATA’s 
policy of restricting its membership to certificated scheduled airlines 
had its origin in the concept that the establishment of a large group of 
noncertificated carriers was unlawful. This policy, has never been 
reexamined by the association. He also stated that the nonscheduled 
carriers have never applied for membership in ATA. 

In 1938, the following 19 airlines were members of ATA: 
American Airlines, Inc. 

Boston-Maine Airways, Inc. (formerly National Airways, Inc.) 
Braniff Airways, Inc. 

Canadian Airways, Ltd .(associate member) 

Chicago & Southern Air Lines, Inc. 

Continental Air Lines, Inc. (formerly Varney Air Transport, Inc.) 
Delta Air Corp. 

Eastern Air Lines, Inc. (formerly Eastern Air Lines Division of North 

American Aviation, Inc.) 

Inland Air Lines, Inc. (formerly Wyoming Air Service, Inc.) 
Inter-Island Airways, Inc. 

Mid-Continental Airlines, Inc. (formerly Hanford Airlines, Inc. ) 
National Airlines, Inc. (formerly National Airlines System) 
Northwest Airlines, Inc. 

Pan Americain Airways System (as an associate member) 
Pennsylvania-Central Airlines Corp. 

Transcontinental & Western Air, Inc. 

United Air Lines Transport Corp. 
Western Air Express Corp. 
Wilmington-Catalina Airline, Ltd.° 








































41938 articles of association, 
51955 articles of association, 
®19388 articles of association, 
71955 articles of association, 
§ Hearings, vol. 3, p. 1538. 
® Hearings, vol. 3, p. 1444. 


art. III, sec. 2; hearings, vol. 3, p. 1445. 
art. III, sec. 2; hearings, vol. 8, p 1438, 
art. III, sec. 3; hearings, vol. 3, p. 1445. 
art. IIT, sec. 3; hearings, vol. 3, 1439. 









bers and 4 associate members.” 


Alaska Airlines, Inc. 
Alaska Coastal Airlines 
Allegheny Airlines, Inc. 
: American Airlines, Inc. 
Bonanza Air Lines, Inc. 
Braniff International 
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ATA’s membership as of 1956 had expanded to 40 operating mem- 
The operator members are : 
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North Central Airlines, Inc. 

Northeast Airlines, Inc. 

Northern Consolidated Airlines, 
Ine. 

Northwest Airlines, Inc. 

Ozark Air Lines, Inc. 








Ine. Pacific Northern Airlines 
Capital Airlines, Inc. Pan American Grace Airways, 
i Central Airlines, Inc. Ine. 
Colonial Airlines, Inc. Pan American World Airways, 
Continental] Air Lines, Inc. Inc. 


Cordova Airlines 
Eastern Air Lines, Inc. 
Frontier Airlines 
Hawaiian Airlines, Ltd. 
Helicopter Air Service 
Lake Central Airlines 
Los Angeles Airways 
Mackay Airlines, Inc. 
Mohawk Airlines, Inc. 
National Airlines, Inc. 
New York Airways, Inc. 


Piedmont Airlines 

Reeve Aleutian Airways, Inc. 
Resort Airlines, Inc. 
Southern Airways, Inc. 
Southwest Airways Co. 
Trans-Texas Airways 
Trans World Airlines, Inc. 
United Airlines, Inc. 

West Coast Airlines, Inc. 
Western Air Lines, Inc. 
Wien Alaska Airlines ™ 
































The associate members are: 
Canadian Pacific Airlines, Ltd. 
Caribbean-Atlantic Airlines, Inc. 
Riddle Airlines, Inc. 
Trans-Canada Air Lines * 

It is probable that in 1937 the members of ATA included all airlines 
which (a) were scheduled airlines and (b) were engaged in domestic 
transportation of persons, goods, or mail. In the postwar growth 
of the air transport industry, however, ATA membership has not 
grown proportionately with the growth of the number of air carriers 
authorized to operate under the provisions of the Civil Aeronautics 
Act. In 1956 the membership of ATA did not include all carriers 
which had been certificated by the Board for scheduled operations 
under the Civil Aeronautics Act. According to the membership list 
submitted by ATA, member airlines on January 5, 1956, included but 
44 of the 56 carriers that had received certificates.” 

Not only does the association fail to include all of the certificated 
carriers, no attempt has been made to afford representation for the 
large number of noncertificated airlines that came into being since 
World War IT. In the 1956 edition of ATA’s publication entitled “Air 
Transport Facts and Figures,” 57 certificated carriers are listed by 
name and a table indicates that 1,642 large irregular carriers, irregular 
transport carriers, and air taxi operators have been authorized by the 
Board to provide air transport services under its exemption regula- 
tion.* With its membership of 44 certificated carriers, ATA repre- 









” Hearings, vol. 3, p. 1473. 
11 Hearings, vol. 3, p. 1473. 
12 Hearings, vol. 3. p. 1473. 1474. 

18 Hearings, vol. 3, p. 1473. 

4% ATA Air Transport Facts and Figures, 1956, p. 23. 
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sented but approximately 3 percent of the companies engaged in com- 
mon carriage air transport operations under authority from the CAB. 

Nonetheless, ATA consistently throughout its existence has op- 
erated from a concept that the air-transportation industry consists 
of its scheduled air-carrier members and has assumed its role was 
to serve as spokesman for the entire airline industry. Testimony of 
ATA’s representatives at the hearings, documents calaeianl from ATA 
files and included in the record of the hearings, as well as ATA’s 
1954 annual report illustrate ATA’s concept that “their” airlines 
make up “their” industry which should be run by “their” association 
for “their” mutual benefit under the protection of “their” act. 

In his description of ATA, Stuart Tipton testified at the hearings 
that the association “covers broadly the entire air transport system 
of the United States, both here and abroad.” In 1937, ATA’s presi- 
dent, E. S. Gorrell, identified ATA’s membership with the airline 
industry as follows: 

* * * the members of this industry want to deal fairly 
with one another and to be dealt with in the same spirit. 
As an industry we seek no special privilege and we want no 
special privilege accorded to others at our expense. We do 
not wish to interfere with the legitimate rights of others and 
we are opposed to interference by others with the rights of the 
airline industry.” 


According to the description of its functions contained in a memo- 
randum ATA supplied to the committee, ATA efforts to coordinate its 
members’ interests were for the benefit of the industry, the Govern- 
ment, and the traveling public. ATA described this function as 
follows: 

Teamwork for progress is the objective of the Air Trans- 
port Association of America. * * * Through ATA the ex- 
perience and attainments of individual airlines are quickly 
combined to the advantage of all. sabayie as practicable, 
the efforts of 8 Government agencies and 4 private agencies 
are welded through ATA into unified ashen for the benefit 
of the traveling public and the national welfare" 

ATA described its importance as a spokesman for the airlines in- 
dustry in the following terms: 


The ATA is an unincorporated nonprofit association— 
first and last a service organization. * * * The general 
policies which motivate its activities express the desire of 
its membership for joint action and a united front. The 
opinions and advice of its officers and staff of 111 men and 
women are, however, a potent factor in the conduct of the 
affairs of the industr y, as they are selected because of their 
experience and ability. Z'he association is not the czar, but 
rather the voice of the industry. 


Voting 


In 1936, ATA’s articles of association provided that “each operator 
member shall be entitled to one vote.” '° The following table supplied 


1% Hearings, p. 1504. See also Stanley Gewirtz’ summary of ATA’s presentation to the 
committee. Hearings, p. 2106. 

1% ATA, HOAL (Heads of Air Lines) Memo No. > January 30, 1937. 

17 Hearings, vol. 3, p. 1449. Emphasis supplied. } 

18 Hearings, vol. 3, p. 1449. [Emphasis supplied. ] 

1%” Art. III, sec. 5; hearings, vol. 3, pp. 1445 and 1829. 
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by ATA shows that under this voting formula the Big Four carriers 
with 4 of the 20 eligible votes, accounted for 20-percent of ATA’s 
voting strength, and with Pan American’s, controlled 25 percent. 


Table I. Air Transport Association of America voting strength, 1936 ™ 


United Air Lines 

Varney Air Transport 

Western Air Express 

Wilmington Catalina Airlines_____ 
Wyoming Air Lines 


American Airlines__.--.--__--.-- 
Braniff. Airways 
OO I a cecal cil 
Chicago & Southern Airlines__.___ 
Delta Air Lines 
Eastern Air Lines... -...-__-L_ 
Hanford Airlines____.---..-----u 
Inter-Island Airways_.----...-... 
NALIONR! AITWaYS 2.4 nese 
National Parks Airways____------ 
National Airlines System 
Northwest Airlines... .....--. - 
Pan American Airways... ~~~. 
Pennsylvania Central Airlines___- 
Transcontinental & Western Air__- 
1Or 25 percent. 
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With the increase in the number of certificated carriers and the 
growth of ATA membership after World War II, the articles of 
association were amended to institute a system of weighted voting that 
assured the larger carriers a greater voice in the activities of the 
association. In a 1946 amendment, the number of votes each operator 
member could cast in membership meetings was based upon the gross 
receipts from operations. Under that voting formula 1 vote was 
allowed for $1 million or less in gross receipts; 2 votes for gross re- 
ceipts amounting to $1 to $10 million; and 3 votes where the gross 
receipts amounted to $10 million or more, plus 1 vote for each $10 
million or fraction over $20 million.” 

In 1948 the articles were again amended to establish voting at mem- 
bership meetings on the basis of revenue ton-miles flown by each 
operator member.** Under this new weighted voting formula each 
member carrying annual revenue ton-miles in an amount of 500,000 
revenue ton-miles or less was entitled to 1 vote; more than 500,000 
revenue ton-miles and less than 20 million, 2 votes; and, 20 million 
revenue ton-miles or more, 3 votes, plus 1 vote for each 10 million 
revenue ton-miles or fraction thereof in excess of 20 million. Revenue 
ton-miles performed in international service are computed at 50 per- 
cent of their gross amount. 

The following table supplied by ATA indicates that in 1955 ATA’s 
voting strength was 270 and that the Big Four carriers accounted for 
144 votes or 53.3 percent of the total. With Pan American’s 20 votes 
this group of carriers accounted for 60.74 percent of ATA’s total 
voting strength. American Airlines alone, with 44 votes, controlled 
16.29 percent of ATA’s voting strength. 


® Hearings, vol. 3, p. 1829. 
21 Minutes, membership meeting, September 18, 1946. 
# Articles of association, art. 3, sec. 5 (a), hearings, vol. 3, p. 1439. 
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Tuble II. Air Transport Association of America voting strength, 19557 


Alaska Airlines 

Allegheny Airlines 

American Airlines 

Bonanza Air Lines 

Braniff. Airways 

Capital Airlines 

Central Airlines 

Colonial Airlines_._.02--- si 
Continental Air Lines 


2| Pacific Northern Airlines 
2| Pan American-Grace Airways 
* 44) Pan American World'Airways_ iL. 
2| Piedmont’ Airlinesi..<.-..-. boas 
7| Pioneer Air Lines 
9| Reeve Aleutian Airways 
2| Resort Airlines 
2} Southern ‘Airways 
2) Southwest Airways Co_...-..-.- 6 
Cordova Airlines 1| Trans Texas Airways 
Delta Air Lines 10 | Trans World Airlines 
Bastern Air Lines $2 | @nited' ‘Air Lines... 2 22 22 
Frontier Airlines..-Licb oi 2 lL 2} West Coast Airlines 
Hawaiian Airlines 2) Western Airlines 
Helicopter. Air Service 1 
Lake Central Airlines 2 
Los Angeles Airways. -_---------- 1 
Mackey Airlines 1 
Mohawk. Airlines.._...._.......u. 2 
OR a ae 9 
New York Airways. ............. 1 
North Central Airlines 2 
Northeast Airlines... .... 2 
Northern Consolidated Airlines..i1n 2 
Northwest Airlines_....... 4... 11 
NEE PELE BSR aoe csxiinanesoenehinsioetioee 2 | 
1 Hea rings, vol, 3, p..1830. 
2 Or 16.29 percent. 
* Or 60.74 percent. 


The position of the Big Four in ATA’s operations is further illus- 
trated by the financial contribution made by these carriers for the 
association’s support. Since 1951, the dues of operator members have 
been a fixed semiannual amount of $500 for each member, plus a pro 
rata apportionment of the balance of the actual expenses incurred by 
the association. Computation of the pro rata assessment are based 
upon the ton-miles of revenue passengers, mail, and cargo carried 
in each semiannual period, with international service being computed 
at 50 percent of the gross amount.** Dues of associate members are on 
a semiannual basis as fixed by the board of directors.” In the final 
billing of dues for the first half of 1955, the Big Four carriers combined 
paid $427,313.26 or 63.4 percent of the total $672,722.35 billed to ATA 
members.?®° In prepayments of dues for the second half of 1955, the 
Big Four carriers paid $447,161.48 or 62.2 percent of the total $719,076 
estimated.?* 

Government 


The general management and control of affairs, funds, and property 
of ATA is vested in its board of directors, who are ated by the 
membership for 1-year periods. The board of directors of ATA is 
not an honorary position but on the contrary is the active and con- 


% 1955 Articles of Association, art. IV, sec. 1 (a); hearings, vol. 3, p. 1439. 
%1d., sec. 2, hearings, vol. 3, p. 1440 

* Hearings, vol. 3, p. 1468. 

* Hearings, vol. 3, p. 1471. 
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trolling element in the management and policy of ATA. The board 
meets formally 2 or 3 times a year and in some years much more fre- 
quently. Between meetings of the board of directors, there is a con- 
tinual flow of memoranda from ATA’s president and officers which 
keep the board members well advised of the association’s activities. 

Table 3 sets forth the membership of ATA’s board of directors 
during the period 1936-56. It is apparent from this table that the air- 
lines and many of the individuals represented on the organization 
committee of ATA in Jannary. 1936 en been represented on the 
board and in continuous teaherehin of the asseeiation during the entire 
1936-56 period. Each of the Big Four carriers have had continuous 
representation on the board during this entire period. 

C. R. Smith, one of the members of the organization committee, has 
represented American Airlines on ATA’s board of directors in each 
of the years except 1942, 1943, and 1944. W. A. Patterson, of United 
Airlines, has been a member of ATA’s board each year from 1936 to 
1956. The same is true of E. V. Rickenbacker for.Eastern Airlines. 
Since 1946 Juan T. Trippe has continuously represented the Pan 
American Airways on ATA’: board of directors. From the table it is 
apparent that the representatives of the Big Four and the larger car- 
riers of the Middle Six have dominated ATA’s board of directors and 
controlled the activities of the association. With the smaller airlines 
accorded only intermittent representation over the years, the president 
of the major airlines, and especially the presidents of American, East- 
ern, United, TWA, Braniff, and Capital Airlines have worked closely 
with each other on the major problems confronting the air-transport 
industry. 

Each member of ATA’s board of directors is entitled to one vote.” 
In the period between 1936 and 1946 the board had 7 members with 
the result that the 4 votes of representatives of the Big Four accounted 
for 57.1 percent of the total votes on the board. Since 1946 the Big 
Four’s percentage has been reduced. By 1955 ATA’s board member- 
ship had increased to 11, which decreased the Big Four control to 36.3 
percent of the votes cast at meetings of ATA’s board of directors. 

Although the statistics domonstrate that the large operator members 
have been in a position to dominate the activities of ATA, they under- 
state the influence the representatives from these companies exerted 
on ATA’s policies. The prestige and influence of these carriers in 
ATA affairs also is derived from their size and position in the air- 
transport industry. In addition, the airline presidents representing 
the Big Four carriers have been the acknowledged leaders of the 
industry.” 


* Stuart Tipton, hearings, vol. 3, p. 1828. 
® Hearings, vol. 3, p. 1830. 
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ATA’s continuity in leadership apparent in its board of directors 
also is found in the tenure of its main officers. Table IV sets forth 
the major offices of the Air Transport Association for the period 
1936-56. Except for the position of the principal vice president be- 
tween 1936-46, the primary positions of responsibility for ATA oper- 
ations have been occupied by a relatively few individuals serving for 
extended periods. 


90541—57——_9 
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Scope of AT A’s operations 


In its activities ATA is interested and active literally in every phase 
of domestic and international aviation. Originally a small operation 
with 4 employees in 1936, the association’s development in size and 
complexity reflects the mounting problems its members have faced in 
the phenominal postwar growth of the airlines industry. 

Two organizational devices are used to accomplish ATA’s policies 
and functions. First, in each major field of air transportation the 
member carriers through the association have organized conferences 
and committees composed of airline executives to provide a forum for 
development of a unified industry policy and a means for exercising 
coordinated industry action. Second, the activities of these commit- 
tees and conferences are supplemented and integrated by ATA’s staff 
of full-time employees. In addition, ATA’s structure includes sub- 
sidiary conferences and committees, as well as incorporated com- 
panies that operate in related fields independently of ATA’s direct 
supervision. For the most part these related organizations have been 
created by the member airlines to cope with particular problems that 
arose in the experience of ATA’s committees or conferences. 

AT A’s permanent staff now consists of 136 employees who work in 
its Washington office and its 4 regional field offices. This staff is com- 

osed of technical experts in traffic and sales, engineering, economics, 
fiisiness and the public relations. They manage the association’s 
routine operations and serve as executive secretaries to the committees 
that are composed of airline officials and personnel. 

Within this organizational framework, ATA performs two related 
types of functions. First, it supplies for its members the services 
normally undertaken by trade associations. ATA, for example, has 

onsored development of navigational and meteorological aids for 
t 1e industry; developed safety ‘and operational standards; promul- 
gated a proposed uniform State aeronautical code; and systematized 
airline accounting and cost controls. It reports to its members CAB 
materials and the actions of other Government agencies and prepares 
institutional advertising for the certificated industry. 

In addition to these traditional trade association services, the ATA 
performs technical and policy functions for the airlines industry that 
are atypical for a trade association. ATA’s 1954, Annual Report 
stated these activities that were additional to normal trade association 
functions were “required by the technological nature of the industry 
and by the legal requirements of the controlling Federal statute.” * 

Throughout its existence the ATA has participated in agreements 
with the member airlines, not all of which have been approv ved by the 
CAB under section 412 of the act, which have had the effect of di- 
minishing competition in the industry. Moreover, the ATA has 
served to unite the industry in joint programs designed to protect 
the industry from outside competition. Thus, ATA has participated 
in agreements related to interchange of passengers, freight, and mail, 
uniform ticketing arrangements, limits on the period for which credit 
may be extended on ticket sales, and restrictions on airlines payments 
for passenger meals on trains. Since 1936, ATA has been an instru- 
mentality through which the members can receive prior notice of 


%1 1954 Annual Report, p. 5. 
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changes in rates and its committees have afforded opportunity for dis- 
cussions on rates. Since 1940, consolidated tariffs have been filed with 
the CAB through the trade association. While structurally ATA is 
not a formal rate bureau for the industry, its operations come close 
to achieving this status. 

At the hearings, the representatives of ATA insisted that their 
function with respect to rates was simply to file the members’ tariffs 
with the CAB. Nonetheless, for many years ATA has required 
that its members give prior notice to the tariff department of contem- 
plated changes in their rates. C urrently a rate must be filed and pub- 
lished in ATA’s industry tariff 30 days before it becomes effective. 
Ample opportunity is afforded to the members of ATA to know 
about and to discuss jointly proposed rate changes. 

An outstanding characteristic of ATA’s operations is the care taken 
to secure agreement among its members for the association’s activities, 
Before undertaking to act as spokesman and represent the industry 
for the certificated carriers, ATA attempts to arrive at an “industry 
position” through extended discussions in various committees and by 
numerous reports from its executive personnel. ATA has been the 
forum for the scheduled airlines to Acatnade individual differences 
and develop a consolidated position with respect to their problems. 
In the effort to secure identity of viewpoint, extended discussions 
occur among the members to persuade dissidents to proposals advo- 
cated by the majority. This persuasion has included the threat of 
expulsion from the association. 

On February 12, 1948, Croil Hunter, president of Northwest Air- 
lines, Inc., addressed a letter to ATA’s president, Admiral Land, pro- 
testing the action taken by Alaska oa a member of the associa- 
tion. Alaska had taken a position before the CAB contrary to that 
of Northwest, Pan American, and Pacific Northern in a proceeding 
involving the Board’s general exemption for noncertificated carriers 
that operated between the United States and Alaska. Carbon copies 
of Mr. Hunter’s letter were sent to attorneys for Alaska Airlines, 
Pan American Airways, and Pacific Northern Airlines.* In his letter 
Mr. Hunter stated : 


At the oral argument, counsel for Alaska Airlines not only 
attacked the specific proposal in issue but made a general 
attack upon the certificated carriers as a whole and their 
opposition to the growth of the noncertificated industry. 
This is another case where one member of the association 
can successfully block the association’s participation in an 
industry-approved program. In this particular case, the 
member is of minor importance to the association and con- 
tributes practically nothing either by way of dues or pres- 
tige. In fact, its major interest is opposed to one of the 
industry’s basic policies. 


%2 Stuart ‘Tipton, hearings, vol. 3, p. 1505. 

% Stuart Tipton, hearings, vol. 3, A 18238, 1829. An example is contained in the 1946 
efforts to enlarge the scope of Air Cargo, Inc.'s, activities, hearings, vol. 3, pp. 1854—1872; 
see also activities relative to development of industry position on airmail rate, hearings, 
vol. 3, pp. 1743-1750. 

% Hearings, vol. 3, p. 1825. 
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I should like this matter put on the agenda for the next 
directors’ meeting of the association at which time I expect 
to propose that Alaska Airlines be asked to withdraw from 
the association.*® 


At the hearings, Mr. Tipton could not recall any discussion by 
ATA’s board of directors about this matter, nor any discussion in the 
association of the proposal made by Mr. Hunter. He acknowledged, 
however, that Alaska Airlines had changed its position on the specific 
matter that was under discussion in the letter. This change he attrib- 
uted to the fact that the CAB later had certificated Alaska Airlines 
to serve the route from Seattle to Fairbanks and so removed the cause 
for Alaska’s support of the noncertificated carriers. 

Although the ATA apparently took no formal action to consider 
expulsion of Alaska Airlines, it is obvious that in this transaction 
numerous opportunities were presented for pressures to be exerted on 
Alaska informally. With Mr. Hunter’s letter distributed to all inter- 
ested parties and the ATA, the close relationship of the industry in 
AT A’s numerous committees would assure dissemination of Mr. Hun- 
ter’s complaint rapidly throughout the industry. By direct action, 
the members individually could apprise Alaska of their views on its 
departure from the industry position, wholly apart from formal action 
through the ATA machinery. 

In broad outline, ATA is organized in 7 departments whose person- 
nel participate directly in the activities of 5 major conferences and 36 
committees. The interrelationships of ATA’s operating departments 
to the myriad of committees with which they work are exceedingly 
complex. Equally complex are the relationships of ATA’s depart- 
ments to committees and agencies of the Government. Taken to- 
gether, ATA’s interrelationship to both the industry and the Govern- 
ment is virtually incapable of graphic representation. 

Table V sets forth the organization of ATA in its main elements 
and indicates the principal industry groups and Government agencies 
with which ATA’s various departments work. In addition, there are 
numerous informal committees and subcommittees, both in ATA and 
in the major industry organizations, that are established as needed 
for special situations. It must be borne in mind this chart only par- 
tially shows the organizational structure of ATA and its related indus- 
try and Government activities. 

(1) One of the most important segments of ATA is its operations 
and engineering department. This department provides administra- 
tive services for the Operations Conference and the Engineering and 
Maintenance Conference. The conferences are composed of airline 
executives who meet regularly to consider both air and ground avi- 
ation operational and technical problems. 


*% Hearings, vol. 3, p. 1826. 
% Hearings, vol. 3, p. 1825. 
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The Operations and Engineering Department is in nearly con- 
tinudus contact and consultation with employees of the CAA and the 
CAB with respect to sé afety regulations, air traffic control, navigation 
and landing aids, airport ‘lighting and airport operations. This de- 
partment also maintains continuous liaison with the Air Coordinating 
Committee, the United States Weather Bureau, the Air Force, the 
Army, and the Navy. In the international field it maintains liaison 
with the International Air Transport Association and the Inter- 

national Civil Aviation Organization. In the field of communica- 
tions, the Operations and Engineering Department serves as clearing- 
house for ATA’s members in solving communications problems with 
Aeronautical Radio, Inc., a radio communications cor poration jointly 
owned by the airlines.* 

Both CAB and CAA regulations on safety requirements, new pro- 
cedures and aircraft modifications are cleared with ATA before being 
put into effect.** 

This department consists of three subdivisions that are active in 
every phase of operations and engineering. The Air Navigation and 
Traffic Control Division (ANTC) is concerned with air navigation 
aids!'and the development of a common system for all weather flight 
controls. System planning and operational problems connected with 
communications, radar, air traffic control, and efficient utilization of 
airspace and airports are actively studied. 

The Engineering Division coordinates technical problems common 
to the airlines. Among its functions are preparation of “coordinated 
comments and recommendations on engineering policy matters, aris- 
ing within the industry or created by the issuance of Government 
specifications and regulations.” *° The Engineering Division also pro- 
vides a-single point ‘of contact for Government agencies on technical 
problems. “Tt serves as a clearinghouse for engineering and main- 
tenance problems, such as the establishment of industry wide overhaul 
and ‘maintenance periods.* 

Another function of the Engineering Division is contained in a 
description of its functions supplied to the committee by ATA after 
the hearings. This document states: 


In addition, the Engineering Division coordinates activities 
among the Purchasing Departments of the scheduled airlines. 
This function aims at “maintaining uniform negotiations with 
manufacturers on policy matters, such as those concerned with 
warranties, deliveries, spare parts, and spare part inventories. 
Moreover, the Division carries out appropriate negotiations 


when it is necessary to secure priorities for the scheduled air- 
lines. 


The Operations Division conducts detailed traffic analyses of key 
traffic centers on the basis of which airline schedules are rearranged 
in the interest of scheduled regularity. It also— 

‘“* * * represents the United States airlines point of view 
on operations and safety at the international level. An im- 
portant function in this area is the coordination of all inter- 
national changes in procedures with domestic operations, both 

? Hearings, vol. 8, p. 1450. 

3% Hearings, vol. 3, p. 1451. 

8 Hearings, vol. 3, p. 1450. 


# Hearings, vol. 3, p. 1451. 
41The Air Transport Association of America, p. 8, reprinted in full in appendix VIII. 
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safetywise and economically. Most of the work is performed 
in conjunction with international divisional and regional con- 
ference of ICAO (International Civil Aviation Organiza- 
tion), the State Department, CAB, CAA, Weather Bureau, 
and the ACC (Air Coordinating Committee). 

(2) ATA’s Traffic Department publishes and distributes the indus- 
try passenger tariffs, administers ATA’s sales agency program, coor- 
dinates industrywide airmail, air parcel post and military advertising 
and promotional programs, and coordinates the airlines efforts to 
promote greater commercial use of the airways. Its personnel 
administer the activities of the Air Traffic Conference and the Cargo 
Advisory Board, together with the activities of their numerous sub- 
committees relating to advertising, agency, military traffic, reserva- 
tions, passenger tariff, ticketing and baggage. 

The Traffic Department serves as a clearinghouse for, and seeks to 
improve and standardize, airline practices in the following wide range 
of activity: 

Airline relations with ticket-selling agencies, development 
of uniform tariff rules and tariff forms, administration of the 
air-travel credit plan, the study and promotion of standard- 
ized reservation practices, formulation of standard interline 
ticketing and baggage arrangements, adoption of standard 
interline ticket and baggage-check forms, establishment of a 
clearinghouse for lost baggage, integration of interline sched- 
ules, development of standard code designators and abbrevia- 
tions, improvement in the handling of passenger service prob- 
lems and in ground transportation facilities, preparation and 
distribution of advertising informational] bulletins, trip insur- 
ance for passengers, and the promotion and establishment of 
standard practices for the transportation of airmail, air 
express, and airfreight.* 

The Traffic Department is closely related to Air Cargo, Inc., a cor- 
poration jointly owned by the airlines. Originally formed for 
research, Air Cargo, Inc., is now organized to handle these furictions: 
(1) Pickup and delivery of airfreight, through contracts with truckers 
and other surface operators; (2) to handle operations at large ter- 
minals where the volume of cargo justifies joint activity; and (3) 
manage freight interchange with the surface carriers.“ 

The Traffic Department also is divided into three specialized divi- 
sions or sections. The Tariff Division consolidates, publishes, keeps 
current, and files with the Civil Aeronautics Board and the Air Trans- 
port Board of Canada the joint passenger fares tariffs and passenger 
rules tariffs of ATA member airlines. The task of maintaining rate 
books for the industry is formidable. In 1954 alone, a total of 185 
revisions, involving 1,171 pages, were made in the consolidated tariffs 
published by the Tariff Division. 

The magnitude of this function was described by ATA in the fol- 
lowing manner : 


Especially in connection with interline movement of traf- 
fic, the problems and mechanics of handling tariffs and rates, 


4 1d., p. 9. 

* Hearings, vol. 3, p. 1452. 

“ Hearings, vol. 3, p. 1453. 

“ The Air Transport Association of America, p. 11. 






























eat 











a ALPES E EEL LSID 





































































































































AIRLINES 


schedules, tickets, commission agents, reservations, baggage, 
ground transportation, passenger service, airmail, air ex- 
press, airfreight, sales promotion, and advertising requires 
an almost unbelievable amount of decisions on policy and of 
detailed paperwork. The ATA traffic department, compar- 
atively unsung in the more spectacular phases of air trans- 
portation, is perhaps the greatest work and moneysaver and 
result-getter in all the fields of joint airline effort.** 


The agency section of the traffic department is responsible for pub- 
lishing and maintaining the list of ATA approved agents and for 
collection of initial and annual fees from the agents. It maintains 
the files and records of approved agents, conducts correspondence with 
agents and their trade associations, and in general coordinates the 
activities of the agency subcommittee of the ‘Air Traffic Conference. 

The interline reservations and procedures office of the traffic de- 
partment maintains statistics on sales trends and develops interline 
procedures, methods, and communications. It coordinates reserva 
tions activities with IATA “in striving for worldwide standardiza- 
tion of reservations procedures.” ** It coordinates the work of the 
reservations committee and its subcommittees. 

The traffic department also performs a number of specialized func- 
tions. It coordinates the activities of the Military Bureau of the Air 
Traffic Conference which is responsible for promoting the member 
airlines business with the various agencies of the Department of De- 
fense. Similiarly it administers the Interline Ticketing and Baggage 
Agreement and other special interline agreements that coordinate in- 
dustry efforts to standardizing interline traffic procedures. 

The functions of the Air Traffic Conference (ATC) give it a special 
relationship to ATA and to the industry. It is an industry group 
composed of airline officials and its affairs include all matters involv- 
ing traffic, sales, and advertising problems upon which its members 
desire coordinated action. ATA describes ATC as follows: 

The Air Traffic Conference, itself, is the medium through 
which the airlines make traffic contracts with each other 
member. These contracts are adopted in resolution form, are 
filed by the staff under section 412 of the Civil Aeronautics 
Act, and become binding agreements between conference 
members. Air Traffic Conference resolutions may be adopted 
only by unanimous action of the airline members, and the 
number of resolutions in effect is ample testimony of the spirit 
of cooperation which conference members have adopted in 
endeavoring to promote air-passenger transportation and 
render the highest possible degree of service.*® 


(3) ATA’s Division of Air Transport Economics essentially is a 
service unit for other departments of the association. It gathers, or- 
ganizes, and analyzes factual material regarding the traffic, finances, 
and operations of the scheduled airlines, for use in the determination 
of industry policy. 

A major activity of the economics division lies in consultation work 
with boards, committees, panels, and commissions, within the industry 


and in Government and private business. Members of its staff serve as 





“ Hearings. vol. 3, pp. 1451, 1452. 
4? The Air Transport Association of America, p. 12. 
Td at p. 14. 
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advisers, secretaries, consultants or members of numerous ad hoc 
industry committees that work on special problems. It has worked 
with and represented the certificated industry in the activities of the 
“Transportation Council of the Department of Commerce, several 
committees and subcommittees of the United States Chamber of 
Commerce, working groups of the Hoover Commission on Reorgan- 
ization of the Executive Department, the Commission on Intergove ern- 
mental Relations, the ATA helicopter committee, and the advi isory 
council of the Senate Post Office and Civil Service Committee.” “ 

(4) ATA maintains a public affairs department whose principal 
function is to analyze and advocate enactment of Federal and State 
laws governing air transport. This department is the service section 
within ATA for public affairs committees in each State that are com- 
yosed of a representative and an alternate from each member air- 
ine. It supplies background material for use of the committee 
members in testifying before the various legislatures. Other functions 
of this department are described by the ATA as follows: 

The department has prepared a digest of aeronautical laws 
of each of the 48 States. Copies have been widely distributed 
to civil officials, committees, and other interested groups. At 
the end of each State legislative session, the department 
makes whatever revisions are necessary in ‘the digest of the 
laws for that State. 

* * * * * 


Supervision of the educational work in each State is under 
a coordinator and assistant coordinator, who are selected by 
the governmental affairs committee from its membership. 
Each State has a State air transport committee, which con- 
sits of a chairman and vice chairman and members and 
alternates appointed from each airline serving that State. 
There are some 300 members of these State committees. 
Their purpose is to assist in securing and maintaining public 
understanding of the industry’s governmental affairs ob- 
jectives and in keeping members of the governmental affairs 
committee fully informed of activities in the State of interest 
to air transportation.*° 
(5) ATA’s finance and accounting department administers the 
carriers’ Airline Finance and Accounting conference and its 11 stand- 
ing committees. This department also determines policies for the 
guidance of the directors of the Airlines Clearing House, Inc., an air- 
line-owned corporation, organized to facilitate the collection and 
distribution of amounts due from sales and receipts of interline 
tickets among participating airlines.™ 
The finance and accounting department formulates policies govern- 
ing the publication of “airline finance and operations statistics.” It 
integrates the member carriers activ ities with respect to the “uniform 
sy stem of accounts for air carriers” and the ‘ ‘report of financial and 
operation statistics for air carriers” required by the CAB. Its func- 
tion in this regard is described by ATA as follows: 
Immediately after passage of the Civil Aeronautics Act of 
1938, the committee collaborated very closely with representa- 
Id. at p. 16. 


% Hearings, vol. 3, p. 1454. 
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tives of the Civil Aeronautics Board in the original develop- 
ment of the system and the reporting procedure provided 
thereunder. It has also actively participated in each revision 
to the system that has since been made and is the airline 
medium through which uniformity in account classification 
is policed. 


(6) The legal department of ATA prepares presentations for the 
industry for appearances before congressional committees and_ the 
various Government departments concerned with air-transport policy. 
In addition, it furnishes legal advice and assistance to ATA’s com- 
mittees and conferences. The legal department drafts resolutions for 
industry meetings, prepares agreements between air carriers, and files 
such agreements with CAB. 

(7) Since World War II, ATA has organized a special public-re- 
lations service for the purpose of coordinating the industry’s public- 
relations programs. Members in this department counsel ATA’s 
officers and officials and the member airlines in the “formulation of 
industrywide objectives and the determination of general Policies to 
be followed in promoting air transportation to the : public.” 

It works with the public relations advisory committee, composed of 
publicity or public-relations directors of the member airlines. Its 
functions are described by ATA as follows: 


An important element of the department is a new public 
relations advisory committee, composed of the publicity 
directors of the member airlines, the principal function of 
which is to reflect their collective thinking to ATA manage- 
ment. A further development of this committee is the es- 

tablishment of regional subcommittees forming a network 
of airline public relations throughout the Nation. Through 
this central artery and these spreading channels are distrib- 
uted the general information and expressions of policy and 
opinion coming from the airlines, as a group, and ATA offi- 
cials.®* 

The press relations section of the public relations department fur- 
nishes air transport publicity materials to news services, periodicals, 
and radio services. On request it supplies requests for information 
from schools, educational and civie groups. 

Institutional advertising is prepared in this department. ATA 


describes the objective of ATA’s industry-paid advertising as fol- 
lows: 


This advertising, originally designed to point out the de- 
sirable aspects of air transportation—its comfort, speed, and 
low cost—has begun to lead public discussion of the problems 
of the industry in their relation to the national welfare. 


Legal status 


Unlike most trade associations, certain of the scheduled carriers’ 
joint activities through ATA are afforded an exemption under the 
Civil Aeronautics Act from the provisions of the antitrust laws. 
Many of the agreements entered into by ATA’s member airlines are 


6 The Air Transport Association of America, p. 21. [Emphasis supplied.] 
88 The Air Transport Association of America, p. 26. 

% Hearings, vol. 3, p. 1454. 

% Hearings, vol. 3, p. 1455. 
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filed by ATA with the CAB pursuant to section 412 of the act. When 
such agreements are approved, antitrust immunity is afforded. 

Antitrust exemption is not confined to agreements for joint activi- 
ties in the conduct of airline business in limited specific instances. 
The section 412 procedure has also been extended to ATA itself, as 

trade association. 

Soon after enactment of the Civil Aeronautics Act, F. W. Barker, 
secretary for the ATA, on August 19, 1938, submitted on behalf of 
member airlines ATA’s articles of association for approval under sec- 
tion 412 of the act. The Board took action on this request on Oc- 
tober 25, 1940.5¢ 

In its consideration of ATA’s application, the Board had doubts 
that the articles of association constituted an agreement within the 
purview of section 412. It stated, however: 

It appearing to the Board that, although not phrased in 
the language of the usual contract, the articles of association 
constitute an agreement by and between the members by 
which they have organized the association along the usual 
lines of a voluntary association, the business of which is ad- 
ministered by officers and a board of directors, in a way 
analogous to that of the ordinary business corporation ; ; that 
the binding together of stch a group of air carriers, foreign 
air carriers, and another carrier by the formulation of an as- 
sociation for cooperative action to carry out the broad objects 
and purposes set forth in the articles of association will, by 
the very existence of the association, and independently of 
any action that may be taken by the board of directors or the 
membership of the association, pursuant to said articles 
of association, affect air transportation, and is an agreement 
within the purview of section 412 (a) of the act; * 

Inasmuch as it could find no basis for finding the articles of associa- 
tion constituted an agreement adverse to the public interest or in viola- 
tion of the Civil Aeronautics Act, the Board approved the articles. 
It took pains, however, to restrict its approval solely to the articles of 
association. No antitrust immunity was granted to the officers of ATA 
or to its member carriers for any subsequent contract or agreement 
or any specific action pursuant to the articles. In this connection the 
Board stated : 

It is ordered, That said agreement be, and the same is ap- 
proved as between the above-named parties thereto, provided 
that by approving said articles of association as an agreement 
between said parties, the Board does not approve or disap- 
prove any subsequent contract or agreement entered into, or 
any specific action taken pursuant to said articles of as- 
sociation.*® 

It is difficult to understand why antitrust immunity should be ex- 
tended to the mere creation of a trade association for the scheduled 
airlines. It is a privilege not normally granted to trade associations 
in either regulated or “unregulated industries. While the Board’s 
order clear ly: states that its approval does not extend to any subsequent 
joint activity through ATA, the mere fact that antitrust immunity 


5 CAB Order Serial No. 704, Contract CAB No. 105, hearings, vol. 3, p. 1443. 
5? Hearings, vol. 3, p. 1444. 
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has been extended to the organizational documents of the association 
necessarily creates ambiguity over the extent to which its members’ 
activities have been immunized from the antitrust laws. 

This area of ambiguity is considerable and therefore is a matter 
of importance in a consideration of the role of competition in the 
airlines industry. ATA’s member companies undertake numerous 
joint activities under the auspices of ATA that affect competition and 
which are not individually submitted for approval by the Board. In 
this area, substantial questions arise as to w hether or not the car- 
riers have antitrust immunity. Withdrawal of the Board’s approval 
granted with respect to ATA’s articles of association would remove 
much of this ambiguity. 

If this were done, activities immunized from the antitrust laws 
could be determined readily by examination of the carriers appli- 

cations for approval of specific industry programs. As to other joint 
activities, the member carriers would undertake them with the full 
knowledge the antitrust laws applied. 

Inasmuch as there appears to be no substantial reason for extending 
blanket immunity from the antitrust laws for the airlines industry 
trade association, the committee believes that the approval granted 
by the Board for ATA’s articles of association should be withdrawn. 
The section 412 procedure should be utilized only for specific industry 
programs that are limited to well-defined activities. 


GOVERN MENTAL AFFATRS 


Since its organization in 1936, legislative activities have been of 
particular concern to ATA and its member carriers. Dependence 
upon revenues and subsidy from the Federal Government impelled 
the carriers through ATA to exert every effort to develop a favorable 
political climate in Washington and to take an aggressive part in 
shaping the type of regulatory controls to be imposed upon the 
industry. 

After enactment of the Civil Aeronautics Act of 1938, ATA has 
devoted a substantial portion of its energies and personnel in a con- 
tinuous effort to maintain and improve protective Federal legislation 
that affects the operations of its member carriers. Starting in 1946, 
ATA formalized its legislative program at the State level and created 
a staff that works through a highly organized system of industry 
committees to keep each State legislature under constant surveillance. 

The association and its principal officers are registered under the 
Federal Regulation of Lilbyite Act. In those States that have 
similar lobbying laws, the members of the Public Affairs Subcom- 
mittees active in the particular State also are registered.” 

It is, of course, a normal and legitimate function of a trade associa- 
tion to represent the interests of its members before Federal and 
State legislative bodies. When the industry is subject to direct regula- 
tion by the Government, as in the case of : airlines, this trade association 
function becomes highly intensified and a matter of primary im- 
portance to the industr y. Not only does the trade association serve 
as a vehicle to transmit information and viewpoint to lawmaking 
bodies, in the case of ATA the association has been used to develop 


5 Hearings, vol. 3, p. 1505. 
® Hearing, vol. 3° pp. 1625, 1626. 
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intensive legislative campaigns that ostensibly are separate from the 
trade association’s efforts. In these campaigns assignments have been 
made to airline executives who by supposedly independent action carry 
a joint industry program that is designed to affect matters pending 
before the Board to individual members of the legislative body. When 
the Board is deliberating certification or other types of operating 
authority to new factors in the industry, such campaigns assume sig- 
nificance under the antitrust laws insofar as they are elements in a 
joint program to exclude a particular company or group of companies 
from the industry. 

The subcommittee examined the legislative activities of ATA for 
two purposes: First, to have a more complete analysis of this type of 
business behavior which seemingly is an inevitable concommitant of 
governmental regulation. Second, to consider the relationship of such 
joint industry activ ity to antitrust policies. 

In the period between 1936 and 1938 when the Congress was con- 
sidering regulatory legislation for the airlines industry, ATA coop- 
erated with the Government agencies responsible for the legislation 
and took an active part in drafting the type of bill desired. ~ During 
the hearings on the various bills, “ATA’s officers and the executives 
of its principal members testified in favor of the regulatory controls 
the industry ultimately received.” 

During the hearings on April 6, 1937, examination of Mr. Norman 
B. Haley, Director of the Bureau ‘of Air Mail of the Interstate Com- 
merce Commission, disclosed that ATA’s legislative committee had 
worked with the staff of the ICC to draft proposed airline regulato 
legislation. Conferences for this purpose were held privately in hotel 
rooms with no representation for the Post Office Department and the 
Department of Commerce, which at that time were opposed to many 
of the economic controls the airlines advocated. 





% See hearings, Regulation of Transportation of Passenyers and Property by Aircraft, 
on S. 2 and 8S. 1760, Committee on Interstate Commerce, 75th Cong., 1st sess., testimony 
of Edgar S. Gorrell, Pp. 426-599 ; Edward V. Rickenbacker, Eastern, p. 633; C. R. Smith, 
American, p. 653; C Thompson ane, Sam A. Wright, United, pp. 653 and 644; C. Bedell 
Munro, Pennsylvania ‘Airline s, p. 638; G. B. Brophy, TWA, p. 692 ; and William I. Denning, 
Braniff and other carriers, p. 667. 

21d. at p. 225. 

“Id. at pp. 227 and 288-291; during the hearings in 1937, Mr. Haley testified : 

“Senator MCKELLAR. Mr, Haley, do you sometimes go to the Carlton Hotel? 

“Mr. Hatny. Yes, sir: and may I say, Senator, that I was at the Carlton Hotel on 
several oceasions in February, at least, if not in the latter part of January, in connection 
with this very matter. The reason why I went to the Carlton Hotel was that we were 
doing this work overtime—nights and Sundays—and the offices of the Commission were 
closed, and the guards would not let people come in who were not employees of the 
Commission 

“Senator MCKELLAR. Those meetings were held in room 212, were they not? 

“Mr. HALgy. I think the rooms we worked in were 212 and 214. They were adjoining 
rooms. 

“Senator MCKELLAR. Colonel Gorrell was one of those present? 

“Mr. HALey. Yes. 

“Senator MCKELLAR. His assistant, Mr. Paxton, was there? 

“Mr. HALey. That is correct 

“Senator MCKELLAR. Mr. Godehn, of the United was there? 

‘Mr. HALEY. Yes, sir. 

“Senator MCKELLAR. Mr. Brophy, of the TWA was there? 

‘Mr. HaLey. That is right. 

“Senator MCKELLAR. Mr. Hale and Mr. C. R. Smith, of the American, were there? 
‘Mr. HALEY. That is right 

“Senator MCKELLAR. Mr. Carleton Putnam, of the Chicago & Southern, was there? 
‘Mr. HALEY. That is correct. 

‘Senator McKeLiar. Mr. Denning, who represents some of the companies, was there? 

“Mr. HaLey. I did not happen to see Mr. Denning there; but Mr. Denning did join the 
conference in Mr. Eastman’s office later 

“Senator MCKELLAR. Was the bill that you gentlemen finally agreed upon endorsed and 
approved by all present, or did anybody object to it? If so. who? 

“Mr. HALEY. We were not there for the purpose of voting on the bill; we were there for 
the purpose of assisting the committee in working out the changes in the bill. 
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It could not, of course, seriously be contended that the officers of 
ATA and the airlines involved in these conferences drafted the provi- 
sions of the Civil Aeronautics Act secretly in hotel rooms. This legis- 
lation was considered by Congress over an extended period with 
numerous advocates for a system of economic controls for the indus- 
try. Nonetheless, it cannot be denied that the officers of ATA and 
of its carriers exerted a major effort and played a substantial role to 
secure and shape the regulatory pattern under which the industry 
was to operate. 

Once the act was passed, ATA took a proprietary interest in its 
maintenance and its administration. In 1947, for example, ATA be- 
came concerned that the Members of Congress were unfamiliar with 
the merits of the Civil Aeronautics Act. ‘To cope with this situation, 
the agenda for the regular meeting of ATA’s directors on June 17, 
1947, ‘included a discussion of the “indoctrination program regarding 
Civil Aeronautics Act.” * Exhibit N, an explanation of the need for 
the indoctrination program, justified marshaling important airline 
executives in an intensive cs ampaign to preserve the act on the ground 
that similar efforts had been made to secure its passage. In this 
connection, the explanation stated: 


When we consider the amount of time we devoted to the 
creation of the bill, it would seem that its salvation justifies 
at least an equal amount of time on the part of the best talent 
among executives in the companies.” 

The minutes of the directors’ meeting reveal that ATA was con- 
cerned that lack of knowledge on the part of Congress could result in 
the destruction of the Civil Aeronautics Act because of attacks that 
were being made by other common-carrier industries, as well as by 
elements of the airlines industry itself. ‘The minutes state: 

Since the passage of the Civil Aeronautics Act, there have 
been at least 4 turnovers in personnel in the House and 2 in 
the Senate. Comparatively few of the present Members of 
Congress ever heard the debate which led up to the passage 
of the Civil Aeronautics Act or are familiar with its merits. 
The result is that they are susceptible to misleading informa- 
tion supplied by those who are willing to destroy “the act in 
order to serve their own personal interests. It has become 
the subject of attack from railroads, buslines, steamship com- 
panies, and international monopolists. The effect of this is 
apparent in the Appropriations Committee, in the Post 
Office and Post Roads Committee, and in the committees 


emeies McCKELLAR. Was that not the bill, after you had worked it out, that was sent 
to the House? 

“Mr. HALEY. It was introduced, Senator, and referred to the Commission. It then went 
to the legislative committee of the Commission, which made a report on it. I presume 
that the Commission would have no objection to having a copy of that report go into the 
record here. 

“Senator MCKELLAR, Did you make a report on it? 

“Mr. HALey. No, sir; not a written report. 

“Senator MCKELLAR. Was Mr. Westwood also at that meeting? 

“Mr. HALEY. Mr. Westwood, also. 

“Senator MCKELLAR. He was there, too? 

“Mr. HaLey. Yes; and he is here today. 

“The CHAIRMAN. Who is Mr. Westwood? 

“Mr. HALey. Mr. Westwood is attorney for the Air Transport Association.” Id. pp. 
226-227. 

“ Hearings, vol. 3, p. 19230 

® Hearings, vol. 3, p. 1931. 
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before whom the hearings are now being held on the chosen 
instrument bill.” 

To cope with these attacks, ATA did not believe that the associa- 
tion could be as effective as individual action by important airline 
executives. In this connection, ATA said: 

It is felt that it is the responsibility of the airlines to come 
to the defense of the act. Zhis is a matter which cannot be 
accomplished by ATA or any other organization to which we 
belong, but must be done by personal visits of executives of 
the airlines with Members of Congress. Letters, ps umphlets, 
and advertisements will not do the job, but personal visits 
will, because they provide an opportuinty for questions and 
answers and discussion and clarification. A Member of Con- 
gress is glad to discuss such matters with the executive of an 
airline which serves his State, where he might be loath to dis- 
cuss it with a stranger or the representative of an organiza- 
tion.* 

ATA frequently is used as a forum in which the member carriers 
decide to take individual action as well as joint action in order to deal 
with a particular transportation problem. In such instances, the 
association coordinates the members’ individual activities and supplies 
information needed to assure uniformity. 

An example is contained in the concerted effort undertaken by the 
scheduled industry in 1948 to oppose issuance by the Board of certifi- 
cates of public convenience and necessity to carriers that desired to 
transport airfreight only. It is significant that this intensive cam- 
paign was undertaken deliberately to influence the Board’s action on 
applications then pending before it. 

In one phase of this campaign, ATA officers, again, organized its 
airline presidents in a program “to educate Congress.” The minutes 
of the Public Relations Advisory Committee meeting on June 20, 
1949, state: 

A report on the status of the airfreight case was given by 
John Thompson (ATA), together w ith an explanation of the 
special New York meeting of airline presidents at which as- 
signments were made for a campaign to educate Congress on 
this subject. It was pointed out that the airlines, should the 
case be lost before the CAB, would probably take it to court 
and that the airlines would have an excellent chance of win- 
ning a court decision.® 

This action was taken pursuant to a plan outlined on May 28, 1948, 
by Emory S. Land, president of ATA, to the heads of airlines. In 
his letter, Mr. Land listed five types of public-relations action that 
the scheduled industry could take “to counteract the recent propa- 
ganda spread by the applicant [independent] air carriers, and to 
bolster the arguments of the established [certificated] airlines in con- 


® Hearings, vol. 3, p. 1931. During the course of the meeting Mr. John C. Leslie of 
Pan American World Airways objected to the reference “international monopolists” be- 
cause it would be construed as a disparaging reference to Pan American and its support 
of the “chosen instrument bill.” He requested such reference expunged from ATA’s 
records. 

* Hearings, vol. 3, p. 1930. [Emphasis supplied.] 

 Hiearings, vol. 3, p. 1944. [Emphasis supplied.] 


90541—57T——_10 





140 AIRLINES 


nection with the airfreight case.” °° He concluded his letter with the 
following: 


Finally, the most important part of this letter is the you 
personally contact one or more keymen who, directly or in- 
directly, have this matter under consideration. The ad- 
dresses of these keymen are Capitol Hill and Commerce 
Building. Nufced.” 

It should be noted that although ATA assigned airline presidents 
to contact Members of Congress in the airfreight project, it did not 
stint in its use of the normal trade association devices to present argu- 
ment on behalf of its membership to Congress. This is shown by 
item 4 of progress report on the airfreight project dated August 
11, 1948, which says: 

4. Pamphlet entitled “Fact and Fiction Regarding the 
Nation’s Airlines” was sent to editors of 4,000 smalltown 
dailies and weeklies, to aviation writers, and to Members of 
Senate and House of Representatives with covering letter.” 

Over the years ATA’s continuing concern for the Civil Aeronautics 
Act of 1938 and for its administration has caused it to support, for 
the most part, the actions of the CAB. It was not until 1954, however, 
that ATA appeared at congressional hearings to testify on behalf of 
the industry in support of the Board’s request for appropriations. 
ATA’s 1954 annual report recounts: 


For the first time, the association testified, on behalf of the 
industry, in support of the CAB’s requested appropriation 
for fiseal 1955, frankly discussing where and why subsidy is 
still necessary to maintain unprofitable but’ essential trunk- 
line operations, strengthen local service and helicopter opera- 
tions, and preserve the health and prestige of our interna- 
tional flag carriers.” 

The year 1954 also saw ATA initiate as part of its governmental 
affairs program a procedure for educating congressional staff members. 
This procedure is in addition to visits by airline presidents, appear- 
ances at hearings on behalf of the certificated industry by officers of 
the association, and the preparation by ATA of industry materials. 
This new procedure consists of the following: 

In the course of the year we sponsored two meetings with 
the administrative assistants to United States Senators. These 
meetings were mutually educational, should be continued, and 

are, in a real sense, a contribution to the public interest.” 


ATA’s interest in State regulatory legislation became systematized 
in 1946. Prior to that time the member airlines dealt with State 
problems on an intermittent basis as particular problems arose, with 
no established channels for assistance from ATA. At the pr esent time 
a public affairs department has been created in ATA, and in each of 
the 48 States public affairs subcommittees have been established. The 
State committees are composed of representatives from airlines oper- 
ating in the State, under the direction of a coordinator, who is ap- 


® Hearings, vol. 3, p. 1907. 

7 Hearings, vol. 3, p. 1907. 

71 Hearings, vol. 3, p. 1942. 

721954 Annual Report, Air Transport Association of America, p. 7, reprinted in full in 
appendix VII. 

7 Ibid. 
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pointed from among the airlines representatives."* AT A’s staff inte- 
grates the activities of the State committees through the medium of 
memorandums and semimonthly news bulletins. ATA’s staff also 
appears before State and municipal governing bodies to present 
industry data on air-transport matters.” 

ATA estimates that in 1955 a minimum of $33,500 was expended 
by the member airlines to support their representation in State legis- 
latures."* ATA itself budgeted $62,282.88 for public affairs in 1955.77 

As part of its State and local governmental affairs function, ATA 
has developed a uniform program that had its genesis in an October 
29, 1946, letter to ATA President Admiral Land from C. R. Smith, 


president, American Airlines. In that letter Mr. Smith recom- 
mended : 


A uniform program for State legislation to be presented 
to 44 State legislatures convening in 1947. We cannot con- 
tinue the policy of merely opposing every piece of tax legis- 
lation that has been introduced. Instead, we should try to 
have a constructive program to which all carriers will sub- 
scribe. We can continue to oppose economic and safety regu- 
lation by States on the merits of the question, but we cannot 
continue our State tax program on a catch-as-catch-can 
basis.”® 
Contributions are assessed from the members of the State commit- 
tees in order to support the activities of the public-affairs coordinators 
the industry maintains at each of the various State capitols durin 
legislative sessions. On occasion, frictions have developed in AT 
over apportioning amounts due from each carrier for this purpose. 
A February 1, 1950, memorandum from Mr. W. 'T. Raymond, West- 
ern Airlines, to Admiral Land, for example, advised that Western no 
longer would coordinate legislative activities in California, although 
for several years a Western official had been the airlines coordinator 
for California. The reasons given by Western for resigning the co- 
ordinatorship were: 
First, it takes Murphy out of circulation for about 6 
months (4 at Sacramento and another 2 months to catch up 
on workings at WAL during his absence), all of which means 
that Tom ceases to be of great value to the company other 
than as a lobbyist at Sacramento. Since Western serves 14 
States and more than 35 cities, it makes his services pretty 
limited if he confines his activities to 1 State only. See- 
ondly WAL feels that for a small airline they are bearing 
too much of the expense * * *.”° 


With respect to the nature of expenditures made by the coordinator 
and the division of expenses for maintaining him at the California 
legislature, the memorandum states: 


Changes in committee personnel and other events have 
caused some grumbling among the carriers serving Califor- 
nia, particularly as regards the division of expenses for keep- 


™% Hearings, vol. 3, p. 1625. A listing of ATA’s public-affairs coordinators and airline 
members for each State appears at hearings, vol. 3, p. 1627. 

% Hearings, vol. 3, p. 1454. 

7 Hearings, vol. 3, pp. 1627 and 1626. 

7 Hearings, vol. 3, pp. 1467 and 1471. 

7™ Hearings, vol. 3, p. 1838. 

7” Hearings, vol. 3, p. 1626. 
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ing Murphy at the State capitol during legislative sessions. 
In essence, the large carriers contribute $1,000 each, South- 
west $500, and WAL Murphy’s salary. In addition, Murphy 
usually took a group of legislators on a hunting trip, and this 
was divided among the carriers, although one of the large 

sarriers has neglec ted to pay their share the past couple of 
years.*° 


It is apparent from the foregoing that legislative representation 
activities are an important function perfor med by ATA for its mem- 
bers. Not only is ATA used to represent the certificated industry 
in legislative matters, and to assemble information and materials 
needed by the members to keep abreast of current developments, ATA 
also has been used as an instrument in organizing campaigns that the 
association could not undertake itself and which are designed to exert 
pressures upon the Civil Aeronautics Board in pending proceedings. 
ATA’s function in this regard extends considerably beyond the nor- 
mal legislative activities of a trade association. Such activities, when 
directed toward a particular company, could be an element of combi- 
nation to exclude competition that may be unlawful under the anti- 
trust laws. 

In any event, the scope, continuity, and intensity of ATA’s govern- 
mental activities are seemingly an inevitable byproduct of the situa- 
tion that is created when an industry is subject to pervasive regulatory 
controls. They define a concert of action among elements of the 
airlines industry that is repugnant to the competitive concepts on 
which antitrust policy is based. 


INFLUENCE AT THE CAB 


As the acknowledged representative for the certificated industry 
in virtually every phase of commercial aviation, ATA is in frequent 
contact with the CAB, ATA’s organizational structure reflects the 
association’s widespread interests and parallels similar functions in 
the Board’s organization. These parallel operations and the reliance 
of ATA’s member carriers upon ATA require an intimate association 
between the two staffs in their routine day-to-day operations. 

The business of ATA’s numerous committees and conferences also 
requires staff-level contacts on a wide range of the most important 
air-transportation problems. In this connection ATA has been the 
agent for the certificated industry to obtain Board approval for 
industry agreements that pertain to many phases of operations, tariffs 
and tariff-filing procedures, ground-equipment standardization, mil- 
itary-traffic arrangements, arrangements relative to ticketing and 
baggage, and development of airline finance and acc ounting records. 
The staff of ATA also works closely with the staff of the C AB in the 
promulgation of civil air regulations. 

In addition to the close working relationship between the Board and 
ATA at the staff level, the officers of the association are in frequent 
contact with members of the Board and high-ranking CAB officials. 
As leaders of an active and important industry organization, ATA’s 
officers are significant in the airlines industry in their own right. 
Their importance and stature is further increased because they are 


® Hearings, vol. 3, p. 1626. 
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spokesmen for and representatives of the most influential individuals 
in the airlines industry—the presidents of the major certificated 
carriers. 

These varied relationships by their very nature give ATA a special 
position in its dealings with the regulatory body. Its special affinity 
to the airlines’ problems results in an atmosphere of mutual coopera- 
tion between the ATA and the Board in the solution of air-transport 
problems. As a result, ATA occupies a favored position in the 
routine administration of the Board’s responsibilities. 

Testimony of the witnesses at the hearings, as well as documents 
contained in the record, amply demonstrate the frequency of contacts 
between the ATA and the Board on airline problems. Commissioner 
Harmar Denny, for example, pointed out that ATA often submits 
data and material to the Board members, and observed: “We have 
considerable pressure from the airlines.” ** In connection with the 
activities of Stuart Tipton, formerly general counsel and now presi- 
dent of ATA, Commissioner Denny stated : “He comes in every 2 or 3 
months to discuss the general finances of the airlines with me, and 
probably other members of the Board.” *? With respect to contacts 
about the financial status of the airlines, Mr. Denny remarked: 

That is one of Mr. Tipton’s jobs, to come around and talk 


to us about the earnings of the airlines. He frequently does 
that.** 


ATA maintains a continuous interest in the attitude of the CAB 
staff toward the certificated industry, and when an unfavorable atti- 
tude is detected, it becomes a subject for discussion among ATA’s 
officers. An example of this concern is found in a memorandum dated 
February 18, 1948, from Miles E. Robinson, ATA’s associate director 
of research to J. W. Thompson, ATA’s director of public relations, 
on the subject Certain Attitudes Recently Expressed Concerning the 
Airlines. In his memorandum, Mr. Robinson remarked: 


I have been concerned about certain attitudes which have 
been expressed recently toward the certificated airlines by 
individuals who, because of the position which they hold or 
the persons with whom they are in contact, may be influential 
in molding unfavorably certain public opinion toward the 
industry.™ 

With respect to the attitudes of CAB employees that gave him concern, 
Mr. Robinson stated: 

Two other instances come to mind. I prefer to avoid 
specific reference to persons and occasions, except to state 
that, with one exception, a Department of Commerce man, 
the men involved were all employees of the Civil Aeronautics 
Board in the higher grades, two being in the policy-shaping 
echelons of CAB. One CAB man felt that perhaps more 
rather than less competition is needed in the international 
field and that this might well come from nonscheduled oper- 
ators. As this person is very likely to find a ready ear in 
the Board itself, it would seem to me that some missionary 
work might be advisable.® 

& Hearings, vol. 2, p. 961. 
® Hearings, vol. 2, p. 1190. 
® Hearings, vol. 2, p. 1196. 
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When interrogated at the hearing, Mr. Robinson could not recall 
what he meant by “missionary work,” and stated the concept is not in 
the lexicon of his department. He did not know what action the 
public relations department took as a result of his advice.** Mr. Rob- 
inson’s memorandum continued : 


Upon another occasion, in a conference with one Depart- 
ment of Commerce man and two CAB staff members, I re- 
ceived the distinct impression, though not from specific 
words, that the certificated airlines “as usual” are convinced 
that only they can know the solution to their financing prob- 
lems, and that i in their anxiety to throttle the so-called inde- 
pendent air freight operators the airlines are inclined to 
oppose almost everything that is not originated with these 
operators. 

I shall be pleased to give you further details, if you wish 
these. However, I feel that it would not be wise policy to 
do so in this memorandum.” 


ATA’s concern for a favorable reception of the certificated indus- 
try’s position at the CAB extends to preparation of lists of candidates 
to be nominated for appointment to the Board. On September 10 
1947, for example, AT A’s president, E. S. Land, sent a personal an 
confidential letter to the 32 presidents of the airlines who were then 
members of ATA requesting that they submit to him the names of 
persons they considered qualified for prospective vacancies on the 
Board. In his letter, Admiral Land stressed : “It is important to have 
the reasons for your recommendations in order that we may present 
a united front.” The letter recites that ATA’s board of directors held 
a special meeting in Washington on September 4, 1947, where the 
matter of Board vacancies was discussed at length and continues: 


From time to time rumors indicate anywhere from 1 to 8 
vacancies on the Civil Aeronautics Board during the next 
6 months. While these rumors cannot be definitely con- 
firmed, it is my opinion that all hands should be alerted 
to these possible vacancies, with the idea of having suitable 
names submitted for membership on the Board when and if 
vacancies occur. On our part, advance action is necessary 
Me order that we may be in a position to back up our candi- 
dates at the earliest practicable date.** 
When interrogated about this letter at the hearings, Mr. Tipton 
denied that this was an instance when “the regulated were seeking 
to choose the regulators.” He contended: 


I think it is a perfectly sensible thing to do, to take an 
interest in the caliber of the appointments to the regulatory 
agency if you are regulated by that agency and to make 
recommendations for ood men, if such men are available. 

It seems to me that that would be a good thing todo. That 
necessarily doesn’t mean that if you make a recommendation 
for a good man that that man will be appointed, but I think 
it is a perfectly sensible thing to do.*® 


Mr. Tipton drew an analogy between ATA’s action in this instance 
and the practice of bar associations in submitting lists of candi- 





8 Hearings, vol. 3, p. 1917. 
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dates to fill judicial vacancies.” This analogy is not apt. Frankly 
it is a false analogy. A bar association does not and would not seek 
to influence appointment of judges to hear the cases of primary con- 
cern to particular clients. ATA and its member airlines do not 
occupy the same position with respect to the Board that attorneys 
do with respect to the courts in which they serve as officers. ATA 
and its member airlines are litigants who appear constantly 
before the Board in contested cases. A Board member whose 
appointment is based upon the recommendation and active 
support from ATA, particularly since ATA does not repre- 
sent all carriers authorized by the Board to engage in air transport, 
would not be in a oiaaiele position with respect to litigating 
parties as would a judge whose appointment had been recommended 
by the entire bar of his court. This type of practice of influencing 
appointees to CAB is reprehensible. 

At times ATA has extended its working relationship with the 
Board to include an attempt to secure advance Board reaction before 
submitting formal proposals to the Board. As part of its intensive 
campaign against the nonscheduled carriers, ATA’s executive vice 
president, Robert Ramspeck, on September 7, 1949, requested the 
Chairman of the CAB to discuss informally whether the Board would 
officially rule that the terms “airline,” “airway,” and “airliner” could 
only be used by the scheduled certificated industry. In his letter Mr. 
Ramspeck stated : 

We have been discussing the possibility of attempting to 
get an official ruling which would make it mandatory that 
only the scheduled, certificated carriers are privileged to use 
such words as “airline,” “airway,” and “airliner.” This 
would be of some aid in making the differential known. 

Before taking any formal action with respect to this re- 
quest, I would like to get the general informal reaction from 
you and the other members of the Board, if possible.** 

ATA’s effort to limit the use of these industry terms to the certifi- 
cated industry was a part of the public-relations project directed 
against certification by the Board of the all-freight carriers. ATA’s 
Public Relations Project Bulletin No. 7, dated May 24, 1948, outlines 
the certificated industry’s program and emphasizes the effect of the 
air-freight project “* * * may be the deciding factor in this. very 
important case.” °* The joint recommendations of Mr. R. M. Rum- 
mel, chairman of PRAC, and John W. Thompson, from ATA, to 
Admiral Land, Mr. Ramspeck, and Mr. Glass, regarding future work 
on the air-freight project include: 

12. Adoption of uniform terms to describe the airlines 
and the independents would be helpful. At present, the 
airlines are variously described as “scheduled,” “certifi- 
cated,” “regularly certificated scheduled,” ete., while the in- 
dependents are given such labels as “nonscheduled,” “non- 
certificated,” “independents,” etc.* 


Another phase of ATA’s public relations program in the airfreight 
project was the stimulation of complaints to the Board which could 
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then be used by the scheduled industry in its campaign. Gordon Gil- 
more, director of public relations for TWA, in a letter dated July 6, 
1948, to J. W. Thompson, ATA public relations director, reported the 
newspaper editors in the areas for which he was responsible wanted 
“stories” rather than editorial material. Mr. Gilmore advised: 

In. some of our cities, we are now working to get letters 
from chambers of commerce to the CAB, which we could 
write news stories about, but basic news stories in your head- 
quarters would be of vast help. 

Another example where ATA used its close relationship with the 
Board to secure special treatment in a pending case is found in the 
Board’s 1944 feeder service investigation. The minutes of the ATA’s 
board of directors’ meeting on March 6, 1944, show that the board 
discussed the hearing examiners’ report in the CAB feeder investiga- 
tion and decided to submit an elaborate study prepared in ATA’s re- 
search and planning division. This decision was made despite the 
contention by one of ATA’s board members that the submission of the 
study would be improper. The minutes disclose: 

Mr. Stringer stated that All American Aviation, Inc., 
has no objection to the filing of the statement set forth in 
the proposed letter of transmittal, but that his company did 
object to the submission at this time of the study by Dr. Sor- 
rell; he explained that this theoretical study, however ably 
prepared, should have been submitted at the time of the hear- 
ing in the feeder investigation in order that the examiners 
might have had the benefit thereof, and that it is Inappropri- 
ate | to submit it subsequent to the examiners’ report.®® 

As a result of Mr. Stringer’s objection, ATA decided to amend its 
letter of transmittal to indicate that Dr. Sorrell’s report was pre- 
sented : 


* * * merely as a study by an unbiased expert for the 


Board’s information but is in no way intended to reflect 
the views of the members of the association, either individual- 
ly or collectively and has not been acted upon by the board of 
directors.®° 
Consequently, on March 7, 1944, ATA’s President Edgar S. Gor- 
rell, transmitted Dr. Sorrell’s study, with a letter that took issue with 
the hearing examiner’s recommendation “that a limitation be im- 
posed upon existing air carriers virtually preventing them from ex- 
tending their services to cities of less than 25,000 population.” The 
letter of transmittal claimed: 
Any such limitation, whatever its form, would violate 
sound transportation principles, would invite a wholly need- 
less burden of Government subsidy, and would threaten the 
future coherence and efficiency of the air transport system.*" 
After advancing arguments to support this thesis, the letter 
continued : 


This is not to say that all future air transportation should 
be furnished by the existing air carriers or even that the 
trunk operator should always be the exclusive source for local 

*% Hearings, vol. * p. 1979. 
% Hearings, vol. 3, p. 1704. 
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service. But it is of first importance that the public con- 
venience and necessity should always govern. 
* 2% * * * 


Attached hereto is a discussion of certain of the relevant 
transportation principles bearing upon this broad question, 
prepared by Dr. Lewis C. Sorrell, director of the association’s 
division of research and planning. Dr. Sorrell’s study has 
not been approved or acted upon by our board of directors, 
and is in no way intended to reflect the views of our members, 
individually or collectively. It is merely submitted for the 
Board’s information.” 

It is difficult to characterize Dr. Sorrell’s statement as the product 
of an unbiased expert. At that time, Dr. Sorrell was the director of 
ATA’s division of research and planning. Although his statement 
discusses general principles involved in expansion of the domestic 
airline system to the smaller traffic generating cities, in essence the 
statement was a vigorous refutation of the recommendations, to limit 
the existing carriers to cities of more than 25,000 population, that the 
examiners had made in the feeder service investigation.” 

Dr. Sorrell discussed the history of the rail carriers’ expansion 
period and the necessity for planning to avoid similar unwise and too 
rapid expansion in air transportation. He pointed out that the 
preferable method of organizing local air service is the linear route 
scheme, parallel to the trunk routes, rather than the radial system 
where local routes radiate outward from important centers. The 
linear system he concluded should be “employed to the fullest prac- 
ticable extent.” *°° As part of his argument, Dr. Sorrell pointed out 
that the air transportation system as organized at that time was virtu- 
ally complete.” 

He concluded that the answer to the question of the reasonable 
limits of trunkline expansion to local air transport was: 

The scope of local air transport service to be rendered by 
trunkline operators as a part of their system should be con- 
ceived at present as extending downward at least to cities of 
10,000 population; this figure to serve as a somewhat flexible 
(non-rigid) limitation, but carrying a presumption that 
most cities of 10000 and above should be attached to the 
system * * *7 10 

The Denny-Tipton conversation 

During the hearings, the committee examined in considerable detail 
the allegation that Stuart Tipton, then ATA’s general counsel, by a 
conversation with Commissioner Harmar Denny in April 1953 influ- 
enced the Board’s decision to dismiss its general passenger fare inves- 
tigation.** The ability, if it existed, of the certificated industry’s 
trade association to exercise such influence would go to the very foun- 
dations that support industry regulation by the Government. In such 
a major regulatory responsibility as the field of airline fares, pos- 
session of such influence by the regulated industry would be a direct 
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challenge to the validity of the concept that the public interest is bet- 
ter served by a system of “regulated competition” under an inde- 
pendent agency rather than by competition within the confines of the 
antitrust laws. 

The Board’s general passenger fare investigation was instituted on 
April 9, 1952, in response to fare revisions filed by the domestic trunk- 
lines that proposed to increase each one-way domestic passenger ticket 
by $1 and to eliminate the 5-percent round-trip discount. The 
Board’s April 9 order suspended the tariff revisions which pro- 
posed’ to eliminate ‘the round-trip discount and authorized an inves- 
tigation into the general level and structure of passenger fares. Dur- 
ing prehearing conferences the carriers canceled their round-trip dis- 
count and the Board eliminated many of the other issues dealing with 
the structure of fares, with the result that the principal issue left in 
the investigation was the general level of trunkline passenger fares. 

In March and April of 1953 all of the carriers involved in the pro- 
ceedings filed petitions that requested dismissal. In general, the rea- 
sons advanced in support of the petitions were: (1) The equipment 
expansion program undertaken by the airlines would require large 
amounts of capital that could only be obtained if the carriers’ earn- 
ings were maintained at their current levels; (2) cost and traffic 
trends in 1953 cere so uncertain that the Board’s record would 
be meaningless by the time the formal investigation was ripe for 
decision; and (3) profits in the airlines industry were peculiarly sub- 
ject to changes in business conditions so that the carriers needed 
greater-than-average earnings in good times to offset the less-than- 
average earnings secured in bad times.’ 

In its opinion and order issued May 14, 1953, the Board granted 
the carriers’ petitions and terminated its general passenger fare 
investigation, notwithstanding its finding that the earnings of the 
domestic trunkline carriers in recent years “* * * must be considered 
excessive when measured by any reasonable standard applicable to 
a regulated industry.”*” In part, the Board based its decision on 
the fact that the carriers’ average 8.3-percent rate of return on total 
investment over the entire period from 1938 through 1952 was 
reasonable. 

The Board’s dismissal of its general passenger fare investigation 
allowed the trunklines to continue to charge the $1 per one way ticket 
fare increase and deprived the Board of standards by which it could 
test whether ‘the airlines’ fares were unjust and unreasonable, dis- 
criminatory or unlawful. The significance of the dismissal of the 
Board’s general passenger fare investigation in terms of dollars and 
cents to the trunklines is substantial. From April 1952 to December 
31, 1955, the $1 a ticket increase amounted to approximately $84 mil- 
lion additional revenues to the carriers.’ In fiscal 1955, the domestic 
trunklines industry earned a rate of return of 11.8 percent. This per- 
mitted the carriers to realize earnings of approximately $30 million 
over what they would have earned if the Board utilized the 8 percent 
rate of return standard that it has established as the proper standard 
for computing subsidy. 


1% CAB Order No. E—6305. 
1% Hearings, vol. 1, p. 154. 
106 Hearings, vol. 1, p. 155. 
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In Order No. E-10279, issued May 10, 1956, the Board instituted an- 
other investigation into the passenger fare level of the domestic 
trunkline carriers.’ In its order the Board noted that in every year 
since 1950 the domestic trunkline carriers had earned a return in ex- 
cess of 10 percent, with the range from a high of 14.6 percent in 1952 
to a low of 10.4 percent in 1954. ‘These returns had been associated 
with reasonably attainable and relatively stable passenger load factors 
of 63 to 65 percent. Further, despite the inflationary pressure on 
wage rates and material costs, unit costs for the domestic trunk- 
lines have steadily declined. In view of the consistent and substan- 
tial traffic growth, the Board concluded it was reasonable to assume 
that the load factors enjoyed by the carriers in the past 3 years should 
continue. 

The Board’s order reinstituting a general passenger fare investi- 
gation was issued during the course of the committee’s investigation, 
after the committee had heard extensive testimony with respect to 
whether there was any relationship between Mr. Tipton’s April 1953 
conversation with Commissioner Denny and the Board’s May 1953 
order that dismissed the investigation. Whether or not there is such 
a relationship cannot be determined conclusively on the basis of the 
subcommittee’s record. The testimony of the various witnesses exam- 
ined by the committee in this regard is confusing and is in conflict as 
to relevant and material matters. 

Certain basic facts are clear. Commissioner Harmar Denny took 
office as a member of the CAB on April 7, 1953.%° On April 10, 
1953, Commissioner Denny voted against granting the carriers’ peti- 
tion to dismiss the general passenger fare investigation.“* The di- 
vision of the vote was 3 to 2, with Commissioners Lee, Adams, and 
Denny voting to continue the investigation. On April 23, 1953, Com- 
missioner Denny reversed the stand he had previously taken, with 
the result that the carriers’ motions to dismiss the investigation were 
granted.” In this vote again the division of the Board was 3 to 2, 
with Commissioners Gurney, Ryan, and Denny voting to dismiss the 
investigation. In both the April 10 and April 23 meetings, Commis- 
sioner Denny’s vote, therefore, was determinative.* Between the 
April 10 and April 23 Board actions, Commissioner Denny had a con- 
versation with Stuart Tipton, general counsel of the ATA.“* During 
this period, Mr. Tipton visited no other member of the CAB to discuss 
the general passenger fare investigation.“ 

In its investigation, the committee extensively questioned the Board, 
particularly Commissioners Denny** and Adams,’ former CAB 
Commissioner Josh Lee," Mr. Jack Anderson, a newspaper writer 
associated with the column Washington Merry-Go-Round,” and 
Stuart Tipton, president of the ATA.?° The testimony of these wit- 


nesses conflicts as to the nature and content of Mr. Tipton’s conversa- 


1 CAB Docket No. 8008; hearings, vol. 3, p. 1721. 
10 Hearings, vol. 2, pp. 950 and 970. 

111 Hearings, vol. 2, pp. 959, 1187, and 1203. 

2 Hearings, vol. 2, pp. 958 and 1204. 

13 Hearings, vol. 2, pp. 959 and 1187. 

14 Hearings, vol. 2, pp. 959 and 1188. 

6 Hearings, vol. 2, pp. 1480 and 1486. 

né Hearings, vol. 2, pp. 950 et seq. and 1187 et seq. 
7 Hearings, vol. pp. 964 et seq. and 1216 et seq. 
18 Hearings, vol. 2, p. 1225 et seq. 

n° Hearings, vol. 2, p. 1223 et seq. 
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tion with Commissioner Denny and as to whether the conversa- 
tion caused Commissioner Denny to reverse on April 23, 1953, the 
position he had taken on April 10, 1953, on the need to continue the 
formal passenger fare investigation. 


Subject matter of the conversation 


As to whether he had discussed the general passenger fare investi- 


gation in his conversation with Mr. Tipton, Colonel Denny testified 
on March 14 as follows: 


The Cuarmman. Did you at any time before your final vote 
on April 23 have any conversation whatsoever with Stuart 
Tipton, then general counsel for the Air Transport Associa- 
tion, concerning the general passenger investigation ? 

Mr. Denny. I did.'” 

When requested on March 14 to describe in detail his conversation 
with Mr. Tipton concerning the general passenger fare investigation, 
however, Colonel Denny said: 

Mr. Denny. It was not related to the general fare investi- 
gation. My conversation with Mr. Tipton was simply a 
matter of information as to what was going on in the airlines. 

I did not know anything about it at all. 

The Cuamman. You did discuss the question of the pas- 
senger fare investigation which was pending, did you not? 

Mr. Denny. I am not at all sure that we specifically dis- 
cussed that question. 

The CuarrMan. You mean no questions were asked and no 
information given to you concerning the passenger fare in- 
vestigation that was then pending? 

Mr. Denny. Well, he did talk, as I remember it, about the 
financial status of the airlines at that time. And he probably 

said to me what had already been provided to the Board in 

the motions for dismissal of the a, fare investigations 
which were a matter of public record. I discussed nothing 
else with him except that.” 

In his appearance on March 22, Colonel Denny was referred to this 
testimony he had given on March 14. He stated his answer was not 
correct “* * * because I did not have a conversation with him regarding 
the general fare investigation.” !*° 

When he testified, however, Stuart Tipton stated that his conversa- 
tion with Colonel Denny, in part, was about the general passenger fare 
investigation.1** Asked to describe in detail his conv ersation, Mr. Tip- 
ton said: 


* * * AsT recall the conversation, it went like this. As the 
committee understands, I was calling on Commissioner Denny 
as a part of getting acquainted with him as a new member of 
the Board and I referred to the general passenger fare inves- 
tigation which was pending. I pointed out the position of the 
airlines, which was that it should be dismissed and said that 
a number of petitions had been filed by the carriers who were 
in the case; that I regarded those petitions and the data_in 
them as the best current studies of the airline financial condi- 
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tions and prospects that I had seen; and that I hoped that he 
would have an opportunity to read them before the case was 
decided. 

His reply at that point, I believe, was that he was in the 
process of making a study of those very petitions, as well as 
the other material that he had available; and the conversa- 
tion involved also this proposal—and I can’t recall how this 
came up—this proposal that a staff study be made as a pre- 
liminary to any continuation of the investigation, and I have 
a recollection at that point that Commissioner Denny in- 
quired as to whether, in the absence of a formal investiga- 
tion, it was possible for the Board to get all the information 
they wanted from the carriers, whether they had the legal 
power to do that. 

[ replied that they did have; that he would want to check 
that question with the General Counsel of the Board, but it 
was my view that they had the power to secure virtually 
any information that they wanted from the carriers under 
their powers under the Civil Aeronautics Act. 

As far as my recollection is concerned, that ended the con- 
versation on that particular point.’ 

Former Commissioner Josh Lee testified that Colonel Denny ad- 
vised the Board at the April 23 meeting that he had conferred with 


Mr. Tipton about the general passenger fare investigation: Mr. Lee 
testified : 


Mr. Quiciey. Did he say that the conference concerned 
the general fare investigation ? 
Mr. Ler. Yes. 
Xk * * ok K 
Mr. Quictrey. Well, in the Board meeting of the 23d, did 
Mr. Denny state, after he had indicated that he had had a 
conference with Mr. Tipton concerning the general fare 
investigation, that as a result of that conference, or at that 
conference, he had been apprised or advised of the airline’s 
position on the matter of the general fare investigation / 
Mr. Ler. To the best of my memory, but I could not quote 
any of his language. 
Mr. Quietry. To the best of your memory he did say that? 
Mr. Lee. He did; yes.’ 
Throughout his testimony, Colonel Denny claimed that although 
he did not discuss the general passenger fare investigation with Mr. 
Tipton, he did discuss the earnings and the general finances of the 


airlines with Mr. Tipton. On March 14, for example, Colonel 
Denny said: 


Mr. Denny. I asked him some questions. I can’t remem- 
ber what they were, but they were relating to the earnings 
of the airlines.**’ 

On March 22, Colonel Denny similarly said : 

The Cnatrman. Did you in fact discuss the general fare 
investigation with Mr. Tipton? Did you discuss it with 
him generally ? 
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Mr. Denny. I discussed the general finances of the air- T 

lines at that time. I did not discuss the case with him.**8 
Colonel Denny also testified on March 22: T 

Mr. Quiciey. But you did discuss the question of the ” 
financial status of the airlines M 

Mr. Denny. Oh, yes. 

Mr. Quie.ey (continuing). And their earnings? 

Mr. Denny. Yes. 

Mr. Quiciey. Their earnings ? 

Mr. Denny. Yes. 

Mr. Quictey. But you did not consider that to be the 
essence of this case ? 

Mr. Denny. That is one of Mr. Tipton’s jobs, to come 
around and talk to us about the earnings of the airlines. 

He frequently does that.**° 
When he testified, Mr. Tipton could not recall that Colonel Denny 
had asked any questions concerning the airlines’ earnings. When 
referred to Colonel Denny’s testimony he stated: th 

I still have no recollection of a discussion of airlines : je 

earnings.’ we 
As to a discussion about the financial status of the airlines, Mr. | 
Tipton stated : 

T have no recollection of going into that at all, except as I 
pointed out to the committee a moment ago. I recom- | 
mended these petitions as excellent economic studies of the 
industry as it then stood, as well as its prospects. That 
recommendation I made, and I would still make it. They 
were excellent economic studies, the best we had at that 
time." 

Mr. Tipton also testified : 

Mr. Quietry. During that conference that you had with : 
the Commissioner, did you discuss the financial condition 
of the airlines? 

Mr. Trpron. In this sense: I stated the airlines’ position 
with respect to the general fare investigation, and said that oF 
the petition, which I expressed the hope that Mr. Denny 2 
would read, contained an excellent current statement of the | oO 
financial condition and progress of the airlines. p AC 

It is my recollection that I did not go beyond that. In me 
other words, I didn’t go beyond that, and actually discuss the Im 
financial condition, but referred Colonel Denny to those pe- | fa 
titions where a discussion was contained. Be. 

Mr. Quietry. Did you indicate, in even a general sort of } 23 
way, what the financial picture was as far as the airlines ; = C01 
were concerned ? ; «vel 

Mr. Treron. I don’t recall doing so.** | ee 

' 1 

128 Hearings, vol. 2, p. 1190. 1 
129 Hearings, vol. 2, p. 1196; see also hearings, vol. 2, pp. 1191, 1193, 1198. 1. 
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131 Hearings, vol. 3, p. 1478. ; 1: 
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Time of the conversation 

Although Colonel Denny admitted that he had conversed with Mr. 
Tipton at some time between April 10 and April 23, 1953, he could 
not fix the exact date.’** He stated, however, that he repeated his 
conversation “immediately to the Board”.**%* In his testimony on 
March 14, Colonel Denny also stated : 


I thought I had already explained that. I came into the 
Board and expressed rather a matter of surprise—it was 
just a question of frankness on my part—to tell the Board 
that Mr. Tipton had been in to see me. I did not say what 
he had said to me, to the Board. I simply said to the Board, 
“Stuart Tipton was in to see me today.” 

I had never met him before. And, of course, he represents 
the trunk airlines. I thought it was—it was a matter of sur- 
prise to me. I expressed—lI told them because I was trying 
to be frank.** 

During his appearance on March 22, Colonel Denny stated that he 
thought the conversation took place on the 13th of April and that he 
was positive the conversation did not occur on April 23, the day he 
voted to dismiss the investigation.*** When his previous testimony 
was directed to his attention, Colonel Denny said: 

When I said, “today,” I didn’t know what time he had 
been in there when I made that statement. I looked it up to 
see. And it was 10 days before that, apparently. 

Mr. Quictey. Well, now, later on—as a matter of fact, 
earlier in your testimony at page 961, you testified that you 
repeated—and I am quoting you now—“immediately to the 
Board” your conversation with Mr. Tipton. 

Mr. Denny. By that I meant the next meeting we had on 
the subject. 

Mr. Quictey. Is that “immediate” ? 

Mr. Denny. Well, it was the first chance I had to mention 
it, because it was 10 days later, apparently, from my records. 
The first time the subject came up before the Board, I would 
say that was immediate.” 

According to Colonel Denny, his conversation with Mr. Tipton 
“lasted about an hour,” '** and because the Board met at 10 a. m. the 
conversation could not have occurred on April 23.2%° Commissioner 
Adams stated that CAB’s calendar for April 23 called for oral argu- 
ment in another case, Docket 5503, at 10 a. m. and that he was of the 
impression that the Board’s consideration of the general passenger 
fare investigation lasted most of the afternoon of April 23.4 The 
CAB supplied to the committee a summary of the minutes of its April 
23 meeting. This summary contains the notation that “The Board 
convened at 12:45 a.m. {[sic]..% Mr. Tipton stated that his con- 
versation with Mr. Denny “lasted between 30 and 45 minutes” and that 
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he had no recollection and no record as to whether the conversation 
took place on April 13 or April 23.‘ Since Mr. Tipton’s conversa- 
tion with Colonel Denny was of an hour or less in duration, it could 
have occurred on April 23, 1953, whether the Board conv ened at 10 
a.m. or 12:45 p. m. 
Colonel Denny’s previous knowledge of Mr. Tipton 

In order to assess the weight Colonel Denny would give to recom- 
mendations and viewpoints expressed by Mr. Tipton, the committee 
attempted to ascertain whether they had know each other prior to 
their conversation relative to the general passenger fare investigation. 
When asked on March 14, 1956, ‘whether he had known Mr. Tipton 
prior to becoming a member of the Board Colonel Denny said: “I 
never saw him before.” “* When Colonel Denny was asked on March 
14 if he had been aware that Mr. Tipton was a registered lobbyist for 
ATA, he said: “I had no idea—never had even seen him before.” ™ 
In his description of the report of his conversation with Mr. Tipton to 
the Board, Colonel Denny said: “I had never met him _ be- 
fore * * e7 145 

When he appeared on March 22, however, Mr. Denny corrected the 
testimony he had given previously. He then stated: 

I sent in a correction of two statements I had made. I 
had seen Stuart Tipton. I had. never known him in the 
sense that I had ever talked to him. He testified a number 
of times before the Interstate and Foreign Commerce Com- 
mittee of the House, of which I was a member, and I have 
no recollection of ever talking to him until that day.’ 

Colonel Denny acknowledged that he had talked to Mr. Tipton prior 
to his appointment to the Board in the sense that he had interrogated 
Mr. Tipton as a witness for the ATA in an appearance before the 
House Interstate and Foreign Commerce Committee.'*7 

During his testimony on March 22, Colonel Denny testified that he 
had advised some of the members of the Board individually : 

That I had gotten to know—that I had seen Mr. Tipton 
and he fe him testify at the meetings of the Interstate and 
Foreign Commerce Committee, and that I had great respect 
for his ability and knowledge.*** 

In order to summarize Colonel Denny’s testimony on this point, Rep- 
resentative Quigley asked the following question: 

Well, let me get it clear. You conveyed to the other Board 
members the fact that you had gotten to know or had had an 
opportunity to observe Mr. Tipton when you were a member 
of the House Interstate and Foreign Commerce Committee, 
that as a result of those observ ations, you had a great deal of 
confidence and respect for his knowledge of the airline in- 
dustry and a great confidence in his integrity as an in- 
dividual ? 

Colonel Denny’s answer was: 
[ will repeat that as of today. I still have.'* 
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Effect of the conversation 


Colonel Denny vigorously asserted throughout the investigation 
that his conversation with Mr. Tipton had no effect on his April 23 
vote. In response to a question as to whether it was true that “* * * 
Mr. Tipton was instrumental in changing your mind as to this pas- 
senger fare investigation,” Colonel Denny on March 14 stated: 

It had no effect on it whatsoever. My studies that I made 
were the ones that changed my mind. 


Colonel Denny claimed that his conversation with Mr. Tipton had 
“absolutely nothing” to do with his April 23 decision.™ 
During his appearance on March 22, Colonel Denny reaffirmed his 
previous testimony in the following colloquy with Representative 
Quigley : 
Now, tell me this, sir. Do you recall telling anyone other 
than the members of the Board that Mr. Tipton had pointed 
out to you certain facts and certain arguments concerning air- 
line earnings that had an effect on the general fare investiga- 
tion, and that you had not previously considered these, and 
that you were changing your mind and you were changing 
your position as a result of that new knowledge? 
Mr. Denny. I never made any such statement. 


Mr. Jack Anderson’s testimony contradicts Colonel Denny’s denial 
that he had never told anyone outside the Board that his conversation 
with Stuart Tipton influenced him to change his position with respect 
to the general passenger fare investigation. Mr. Anderson testified 
that in a telephone conversation with Colonel Denny: 

I asked him whether he had changed his vote as a result 
of his talk with Mr. Tipton. He replied that Mr. Tipton had 
presented to him certain facts and arguments which had led 
him to change his mind." 


Colonel Denny challenged Mr. Anderson’s testimony and stated: 
| y 


* * * T still say that I did not tell him that I was influenced 

by Mr. Tipton, because I was not influenced by Mr. Tipton.’™ 
When Mr. Tipton was interrogated about Mr. Anderson’s testimony, 
he stated : 

My answer to your question is that I would be greatly sur- 
prised if Colonel Denny was influenced to change his vote by 
anything I said to him during that discussion. * * * As I 
said, he was making a study of these petitions. They were 
good petitions in my opinion, and I still hold that opinion. 

I referred them to him. I didn’t argue the merits. 

Consequently, I would be greatly surprised if his vote were 
changed as a result of that, though obviously I can’t testify 
or have any clear idea of the basis on which Colonel Denny 
went and changed his vote. This is a matter about which I 
can have no clear idea.™ 

During the hearings on March 14, Commissioner Adams did not 
“choose to reply” when asked whether Colonel Denny advised the 
50 Hearings, vol. 
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Board at the April 23, 1953, meeting that he had changed his vote as a 
result of his conversation with Mr. Tipton.” On March 22, the Board 
members declined to testify about conversations that were made in the 
course of Board meetings, pursuant to an order passed by the Board on 
March 21, 1956." 

Former Commissioner Josh Lee testified about the statements made 
by Colonel Denny at the April 23, 1953 meeting. Although Mr. Lee 
recalled that Colonel Denny told the Board his reasons for changing 
his vote, Mr. Lee could not quote his language. Mr. Lee did not testify 
directly as to whether Colonel Denny had informed the Board that 
Mr. ‘ipton had influenced his April 23 vote." 

From the foregoing it is apparent that the committee’s record con- 
tains conflicting and confusing testimony as to the content of Colonel 
Denny’s conversation with Mr. Tipton and the conversation’s signifi- 

cance with respect to the change in Colonel Denny’s position on the 
general passenger fare investigation. In view of the conflicts in their 
testimony, some of the witnesses necessarily must have been less than 
candid in their responses to the committee’s questions. It would be 
difficult to believe that the facts could accord with the testimony of 
all of the witnesses. 

The committee, in order to resolve these contradictions, on April 12, 
1956, referred the transcript of its record to the Attorney Gener al for 
such action as he deemed appropriate. As of February 27, 1957, the 
matter still was under active consideration by the I bard irtment of 
Justice. On March 5, 1957, Assistant Attorney General Whitney 
Warren Olney III advised the committee : 

We have concluded our consideration of the proceedings 
before the Antitrust Subcommittee of the House Committee 
on the Judiciary involving the Civil Aeronautics Board. The 
testimony of Harmar D. Denny, member of that Board, con- 
cerning the general fare investigation has been carefully 
studied. From an examination of the testimony as a whole 
in the light of the applicable statute, 7t has been determined 
that there is not a sufficient basis for criminal prosecu- 
tion. The matter is being closed in the Criminal Divi- 
sion. [Emphasis supplied. | 

In view of the Justice Department’s investigation, the committee 
has not undertaken the further investigation that would be needed to 
resolve the conflict in its record. 

While the subcommittee has not reached a conclusion on this aspect 
of the Denny-Tipton conversation, the subcommittee is of the view 
that conversations of this nature should not occur in the work of the 
CAB. The committee believes that the principles of practice promul- 
gated by the Board should preclude conversations such as Mr. Denny’s 
and Mr. Tipton’s. The Board’s principles of practice state: 

300.2. Hearing Cases—Im pro per Influence. It is essential] 
in cases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be recog- 
nized and protected. In such cases— 

(a) It is improper that there be any private commu- 
nication on the merits of the case to a member of the 
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157 Hearings, vol. 2, p. 1204. 
188 Hearings, vol. 2, p. 1227. 





far 
eth 
pri 
Co 
pet 
tio 
see 


bef 
tio 


op 
mi 
the 
she 
ins 





AIRLINES 157 


Board or its staff or to the examiner in the case by any 
person, either in private or public life, unless provided 
for by law. 

(b) It is likewise improper that there be any private 
communication on the merits of the case to a member of 
the Board or to the examiner in the case by any mem- 
bers of the Board’s staff who participate in the hearing 
as witnesses or as counsel. 

(c) It is improper that there be any effort by any per- 
son interested in the case to sway the judgment of the 
Board by attempting to bring pressure or influence to 
bear upon the members of the Board or its staff, or that 
such person or any member of the Board’s staff, directly 
or indirectly, give statements to the press or radio, by 
paid advertisements or otherwise, designed to influence 
the Board’s judgment in the case.” ?°° 

It is clear that the general passenger fare investigation was a case 
to be “determined after notice and hearing and upon a record.” Dur- 
ing the hearings, Mr. Denny acknowledged there was no question that 
the general passenger investigation was a formal procedure.” There 
can be no doubt that the investigation was a case that falls within the 
scope of the Board’s principles of practice. 

Both Colonel Denny and Mr. Tipton, however, denied that their 
conversation in any way was inconsistent with the Board’s principles 
of practice. They contended that the principles of practice did not 
preclude a conversation of the type they held." The Board has not 
determined whether Mr. Tipton’s conversation with Mr. Denny in- 
volved a breach of its rules. 

Presumably, both Mr. Tipton and Colonel Denny considered that 
their conversation was not “on the merits” of the general passenger 
fare investigation and therefore did not involve the Board’s code of 
ethics. Mr. Tipton contended that, since he did not “argue the case 
privately” but only stated “the position of the carriers” and referred 
Colonel Denny “to the argument the carriers were making in formal 
petitions in support of that position,” he had concluded the conversa- 
tion was not a violation of the Board’s standards.” It is difficult to 
see how such a conversation would not involve the merits of the case 
before Colonel Denny. 

Their failure to recognize the dangers inherent in their conversa- 
tion, in all probability, flows from the intimate association ATA has 
in the work of the Board. This association with the Board’s routine 
operations results in an atmosphere where there is too much infor- 
mality in the practice before the Board. The committee believes that 
the members of the Board and the members of the airlines industry 
should exercise a greater degree of care than was exhibited in this 
instance in discussions that involve matters pending in the CAB. 
Even the appearance of untoward conduct should be avoided. 

The Board’s principles of practice seem to be appropriate for its 
quasi-judicial procedures. During the course of the hearings, the 
chairman indicated that it was his personal view that the Board’s 
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principles of practice may be “too strict” and that they “may be 
unrealistic and impracticable.” 1* The committee, after consideration 
of all the facts in its record and after consideration of the carriers’ 
close-working relationship to the Board in many areas of the Board’s 
responsibilities, is of a view that the principles of practice, as they 
apply to the Board’s quasi-judicial functions, should not be relaxed 
in any manner. 

The committee’s investigation into the Denny-Tipton conversation 
involved the right and power of a committee of Congress to interro- 

ate members of the CAB with respect to conversations that occur 

uring formal meetings of the Board. A related question was whether 
an independent agency such as the CAB has a privilege to withhold 
such information from the Congress. Briefs on these issues, pre- 
pared by the General Counsel of the CAB and the committee’s staff, 
are included in the committee’s record.’* 

During the hearings, a majority of the committee decided, with 
respect to the particular situation involved in the Denny-Tipton con- 
versation, that Congress had the power to require members of the 
Board to testify about statements made in the course of Board meet- 
ings. The members of the Board declined to testify as to what Colonel 
Denny said at the Board’s meeting on April 23, 1953. The Board 
members contended they were unable to so testify because the Board 
on March 21, 1956, directed the persons who were in the Board room 
on April 23, 1953, not to testify concerning member Denny’s state- 
ments. Former Commissioner Lee, however, had doubts as to 
whether the Board’s March 21 action was sufficient to protect him.’ 

Accordingly, he did testify as to the nature and content of Colonel 
Denny’s statements at the April 23 Board meeting relative to his 
conversation with Stuart Tipton. In view of the Board’s subsequent 
action to reinstitute its investigation into domestic trunkline pas- 
senger fares, the committee took no further action in this phase of 
its investigation. Except for this one instance, throughout the com- 
mittee’s investigation, the Board and its staff demonstrated whole- 
hearted cooperation in the work of the committee. The committee 
appreciates the Board’s cooperation and the help extended in its in- 
vestigation. Had not this cooperation and assistance been given by 
the Board and its staff, the committee’s work undoubtedly would 
have been obstructed and the effectiveness of its investigation impaired. 

The committee recognizes that there are substantial arguments in 
support of the position taken by the Board as to the power of Con- 
gress to require members of an independent agency to testify as to 
conversations that occur during meetings in which the agency acts in 
its quasi-judicial capacity. The committee remains divided on the 
propriety of its direction to the members of the CAB to testify as to 
statements made during the Board’s deliberations with respect to the 
particular facts involved in the Denny-Tipton conversation. Inas- 
much as the committee took no further action in its investigation with 
respect to the Board’s refusal to testify, the committee is of the view 
that its action and the statements made by the various members should 
not be considered as precedent on the issues involved in the question of 
whether an independent agency has a privilege to withhold informa- 
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tion from Congress and the power of Congress to demand such in- 
formation. 


JOINT ACTION TO PREVENT NEW COMPETITION 


An important service performed by ATA for its member carriers 
has been to provide a vehicle for joint activity directed at the fore- 
closure of any substantial competition that originates outside the 
certificated industry. With the expansion of noncertificated opera- 
tions under the Board’s section 416 exemption regulations in the 

eriod following World War II, a substantial portion of ATA’s 
interest and its activities has been devoted to this service for the 
industry. 

In this regard the committee points out that commercial air trans- 
portation in the United States is a new industry and has but a limited 
history of regulation by the Government. Some of the industry’s 
activities, particularly ATA’s, in this stage of air transport develop- 
ment, appear to have been contrary to national antitrust policy. Some 
of these activities are detailed in the following pages. 

During the hearings, Stuart Tipton, ATA’s president, denied that 
a function of the association was “* * * to secure a unified policy 
* * * on ways to prevent other than certificated carriers from en- 

aging in extensive operations in commercial air transportation.” ?* 

e described the association’s policy with respect to the exempted 
operations of new carriers as follows: 


The policy of the Air Transport Association, which is 
established by its members, is to urge that the conduct of air 
transport operations of large or relatively large scale be 
made, be done under certificates of convenience and necessity. 

* * * So that we do follow a policy of urging the Congress, the 

Civil Aeronautics Board, and others, that the certificate 

process be followed directly as it is prescribed in the statute, 

and that any exemptions to it be extremely limited in char- 

acter.7® 
Mr. Tipton contended ATA’s activities, in pursuing this policy were 
not a major part of its functions. Mr. Tipton acknowledged, however, 
that ATA offers a “forum” where its membership could solidify its 
opposition to noncertificated competition,’ and that “* * * ATA 
was an instrument of the certificated carriers * * *” in their program 
to prevent the Board from issuing certificates to all-freight carriers.’ 

The intensity of ATA’s activities in pursuing its policy against 

noncertificated competition was characterized for the committee by 
CAB Chairman Ross Rizley. Mr. Rizley stated: 

It is a fact, of course, that the Air Transport Association 
has vehemently opposed the nonsked. As Colonel Adams 
has said, maybe Colonel Denny also, that is part of their busi- 
ness. They represent the scheduled carriers. And for that 
reason they were bitterly opposed. They are good friends 
of mine. I like Stuart Tipton. We just do not agree on 
that. He is representing the airlines, and doing a whale of 
a job for them, no question about that.1™ 

1? Hearings, vol. 3, p. 1826. 
16 Hearings, vol. 8, p. 1827. 
1 Hearings, vol. 3, p. 1827. 


1” Hearings, vol. 3, p. 1846. 
11 Hearings, vol. 2, p. 974. [Emphasis supplied.] 
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ATA’s interest in noncertificated competition has caused its division 
of economics to institute a comprehensive and continuous analysis of 
the irregular carriers’ activities. Although the CAB requires non- 
certificated carriers to report regularly their operational statistics and 
other data, the Board does not analyze and publish these materials 
and data 1 in manner satisfactory to ATA. To remedy this deficiency, 
since 1952, ATA’s division of air transport economics has utilized 
the materials the irregular carriers report to the CAB to prepare 
detailed reports for its “member carriers. 

ATA’s reports are the most comprehensive prepared on the opera- 
tions of the noncertificated industry. They analyze the irregular 

carriers’ unit operating revenues and expenses as compared to those 
of the scheduled airlines, and contain detailed surveys of the irregular 
carriers’ freight and passenger traflic flows, aircraft operated, assets 
and liabilities, and civil and military revenues.’”? In its reports, 
ATA groups the noncertificated carrier industry into three cate- 
gories: (1) “North American Combine,” (2) “Overseas Big 4,” and 
(3) “ All remaining carriers.” An August 9, 1955, memorandum pre- 
pared by Myles Robinson, ATA’ s associate research director, describes 
this grouping as “our own” and states: 


It is logical and pinpoints the activities of the two groups 
in which we have the greatest interest.*” 


Unive / sal Air Fr reight . Tne. 


Although most of ATA’s and its member carriers’ activities to fore- 
stall additional competitive factors from securing a foothold in the 
air transport industry have occurred since W orld War IT, as — 
as 1941 ATA had been used to organize the certificated industry 
opposition to the entry and development of airfreight forwarders. 
In this instance, ATA occ upied a key position. Its ‘officers directed 
the member airlines’ attention to a developing problem in the industry, 
suggested its solution, and coordinated the airlines’ efforts to eliminate 
the danger. 

On November 25, 1941, ATA’s president, Edgar S. Gorrell, noti- 
fied the heads of airlines that he was placing on the agenda of the 
December board of directors’ meeting, the question tk what, if 
any, recommendation should be ms ade to the members of the associa- 
tion with respect to the recent application for a certificate of conve- 
nience and necessity to engage in the business of air forwarding 
which has been filed by U niversal Air F reight, Inc.” ** Universal Air 
Freight had commenced airfreight forw arding oper ations on July 10, 
1941, and had filed its application with the ‘CAB on November 13, 
1941. 

Universal Air Freight, Inc., was a wholly owned subsidiary of 
United States Freight Corp., the parent of numerous freight forward- 
ing and warehousing subsidiaries, including Universal Carloading & 
Distributir ng Cor npany of Delaware, the largest United States surface 
freight forwarder.” Its airfreight business was to collect packages 
from or iginal shippers, assemble and consolidate small packages into 
larger units for shipment over the domestic airlines, and disassemble 
the consolidated packages for delivery to the individual consignees, 


172 The Air sae Association of America, Dp. 18. 

173 Hearings, vol. 3, pp. 1690 and 1692. 

7 Hearings, vol. p. 1841 

1% Universal Air “Freight Corporation, CAB Docket No. 723, 8 CAB 698 (1942), 700. 
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For shipments to points not on the airlines, Universal used motor or 
rail express. Between July 14, 1941, and September 30, 1941, Univer- 
sal hs id gross revenues totaling $1,149.17 With total expenses  amount- 
ing to $3,721.91, its oper ations resulted in a net loss of $2,572.74.2 
In a confidential memorandum to the heads of airlines on November 
27, Mr. Gorrell submitted a detailed review of the problems presented 
to the industry by Universal’s application and suggested their solu- 
tions. Mr. Gorrell pointed out that Universal’s operations, up to that 
time, had been in violation of the act because it had received neither 
a certificate to operate nor an exemption from the Board. He con- 
cluded that the Board should be requested “to take immediately such 
steps as may be appropriate to assure termination of this violation of 
law.*”7 
Mr. Gorrell also recommended that Universal’s application for an 
exemption under the act be opposed by the certificated industry. This 
recommendation was based in part upon a fear that forwarders would 
impair the operating airlines’ control of air transportation. Mr. 
Gorrell’s memorandum states: 
If an exemption were to be granted to Universal Air 
Freight, it is difficult to see what basis the Board might have 
for denying similar requests on behalf of other forwarders 
for similar exemptions. And if numerous forwarders did 
start operations under exemptions from the act, 7¢ would 
appear inevitable that a seriously disrupting situation would 
be threatened. ‘The rates and services of such forwarders 
would be unregulated, thus leading to the possibility of injury 
to the public and dissatisfaction. on the part of the eabtie 
which might give a black eye to the air business. /urther- 
more, the operating airlines might find it necessary to bar- 
gain with forwarders concerning the routing of traffic. 
Mr. Gorrell suggested, with respect to Universal’s application for a 
certificate, that it would be contr: iry to the public interest for the 
Board to grant such an ap plication. He pointed out that he was 
not suggesting that “forwarding by air should never be permitted,” 
at that aan, “however, the Board’ was investigating the industry’s 
express contracts with the Railway Express Agency. Also, the air 


carriers had instituted an extensive study of the air-cargo business and 
were suffering from a shortage of equipment because of the emergency. 
These factors made it “most inappropriate” for the Board to certifi- 
cate a new forwarding operation.” 


In a memorandum on December 30, 1941, Mr. Gorrell advised the 
heads of airlines and their attorneys that ATA’s directors had con- 
sidered at their meeting on December 17 “* * * the question of in- 
dustry action with respect to Universal Air Freight.” 8° The direc- 
tors had determi ined upon two courses of joint industry action with 
respect to Universal’s freight forwarder application. First, Mr. 
Gorrell’s memorandum states: 


The directors recommended that each carrier join in a 


er int to be filed with the Civil Aeronautics Board pray- 
ig that a cease and desist order be entered against Universal 
176 Td., pp. 700 and 703 
17 Hearings, vol. 3, p. 1841. 


“8 Hearings, vol. 3, p. 1842. [Emphasis supplied.] 
”® Hearings, vol. 3, p. 1842. 
19 Hearings, vol. 3, p. 1842. 
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Air Freight and recommended that this complaint be filed 
by counsel for the association. The complaint would be 
based on the ground that in the absence of a CAB certificate 
or exemption authorizing an air-forwarding operation, Uni- 
versal’s air operations are in violation of the Civil Aero- 
nautics Act. 


In addition, Mr. Gorrell said: 


The directors also recommended that all carriers intervene 
in the CAB docket involving Universal’s application for a 
certificate of convenience and necessity and take the position 
that no such certificate and no exemption should be granted 
at the present time in view of conditions arising from the 
national emergency and in view of pending studies and 
surveys of the air cargo field. It was recommended that 
intervention papers be filed by counsel for the association for 
those carriers which have not already intervened.'® 


In these proceedings, ATA did not undertake to represent the 
certificated carriers and appear before the Board itself. ATA’s 
function with respect to Universal’s application was to arrange for 
the scheduled industry to be represented by a Washington law firm. 
With his December 20 memorandum, President Gorrell transmitted 
a power of attorney and requested the member airlines to authorize 
a Washington law firm to file on their behalf a complaint against 
Universal Air Freight and to intervene in proceedings in connection 
with Universal’s application. 

On March 9, 1942, the Civil Aeronautics Board, “upon its own 
initiative”, instituted an investigation into the activities of Universal 
Air Freight Corp., and on April 11, 1942, granted ATA’s members 
permission to intervene.’** The law firm named in ATA’s power of 
attorney represented the intervening airlines. 

While the Board found that Universal’s traffic was not of sufficient 
volume to have a substantial effect on the certificated industry’s total 
revenues, it also found that the record did not furnish a sound basis 
for exempting Universal’s activities from the requirements of the Civil 
Aeronautics Act. Universal, accordingly, was ordered to cease and 
desist from its airfreight forw arding operations.'* 

The certificated industry’ s actions in the Universal case illustrate the 
pattern that after the war was to be used extensively. In this pattern, 
ATA’s officers and directors, through a series of discussions among 
themselves and other members in the scheduled industry develop an 
“industry position” with respect to new competition that threatens to 
develop. Action to effectuate the “industry position” is coordinated 
and executed under ATA’s direction. An important function of ATA 
in effectuating the “industry position” is to supervise the carriers’ legal 
representatives in order to make a unified legal presentation to the 


Board. 


181 Hearings, vol. 3, p. 1842. 
182 Hearings, vol. 3, p. 1842. 
183 American Airlines, Inec.: Braniff Airways, Inc.: Chicago & Southern Air Lines, Ine. ; 
Continental Air Lines, Inc.; Delta Air Corp.; Eastern Air Lines, Inc.; Inland Air Lines, 
Inc.; Mid-Continent Airlines, Inc.; National Airlines, Inc.; Northeast Airlines, Inc.; 
Northwest Airlines, Inc.; Pennsylvania-Central Airlines Corp.: Transcontinental & West- 
ern Air, Inc.; United Air Lines Transport Corp.: Western Air Lines, Inc.; and Trans- 
Canada Air Lines; Universal Air Freight Corp., 3 Cab, 698 (1942), 699. 

14 Universal Air Freight Corporation, 3 CAB 698 (1942), 709; Universal’s application 
for a certificate was held in abeyance and was ultimately denied in 1948 in the Air Freight 
Forwarder Case, 9 CAB 473 (1948). 
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During World War II, competition from outside the industry was 
not a matter of active concern to ATA and its member carriers. In the 
Board’s 1944 investigation into the activities of the nonscheduled car- 
riers, the certificated industry made no recommendations to limit the 
activities of the new type of exempted operations that were starting in 
the late war period. In that case the Board noted: 


The certificated air carriers, represented by the Air Trans- 
port Association, took the position that remedial economic 
regulation of fixed-base operators was not essential at that 
time, but that it was imperative for the Board to establish 
such regulations as would keep it informed with respect to the 
development of the industry. They recommended that non- 
certificated carriers be required to publish tariffs and file 
traffic and financial reports.’ 

Postwar airfreight competition 

Ear'y in 1946, however, the certificated industry noted with increas- 
ing concern developments in the air-cargo field. These new airfreight 
operations culminated in the filing of a number of applications with 
the Board by freight forwarders and all cargo carriers for authority 
to operate either under certificates of public convenience and necessity 
or by exemption. The response of ATA and its member carriers to 
this competition was to study methods by which the “established air- 
lines” could rearrange their operations so as to secure the heretofore 
neglected cargo field for themselves and thus foreclose the new com- 
panies that threatened their control over their industry, and to embark 
upon a series of programs to persuade the Board to deny operating 
authority to the new applicants. 

Pursuant to contracts that had their origin in September 1927, and 
until March 1943, all air cargo of the certificated industry was handled 
exclusively by the Railway Express Agency. The exclusivity feature 
was removed in 1943 at the suggestion of the Board prior to its ap- 
proval of the REA contracts. In 1946, REA, under its agreements, 
vas an independent contractor obligated to promote air express traffic 
to the satisfaction of the air carrier. In return the airlines agreed to 
carry all the normal amount of express tendered and to load and unload 
planes. Receipts, after deduction of REA’s out-of-pocket expenses, 
were divided monthly: 8714 percent to the carriers and 1214 percent 
to REA. 

Until 1944, the industry made no distinction between air express 
and airfreight, and all air cargo was carried as air express. On 
October 1 of that year, American Airlines filed the first airfreight 
tariff and inaugurated its own airfreight service. The next airfreight 
tariff was filed by TWA in July 1945. By August 1, 1947, every 
trunkline carrier had filed tariffs and was in the airfreight business. 
On 1946, however, air express still furnished most of the revenues 
from cargo carried by the trunklines. In that year REA paid the 
airlines $9,451,554.30 as their share of air express business. Air- 
freight revenues of the trunklines amounted to only $2,727,728 for 
the year ended September 30, 1946.7% 


Pon act tata of Nonscheduled Air Services, Docket No. 1501, 6 CAB 1049 (1946), 
52. 


186 Air Freight Forwarder Case, 9 CAB 473 (1948), pp. 478-781. 







































164 AIRLINES 


Air Cargo, Ine. 

A'TA’s efforts to cope with the problems presented by new companies 
entering the cargo field at first centered around expansion of the activ- 
ities of Air Cargo, Inc. (ACI). ACI was a jointly owned corpora- 
tion the certificated carriers had established in 1941 to conduct surveys 
and study the potentialities of airfreight. During World War II, 
ACI was dormant. 

On March 8, 1946, ACI’s directors met “* * * to consider the 
proposal that Air Cargo, Inc., should be constituted a joint enterprise 
for the conduct of nonscheduled freight operations.” *** Discussions 
at this meeting broadened the issues, with the result that a subcom- 
mittee was appointed to determine whether ACI could be used in a 
general freight-carrying capacity, including plane and_less-than- 
pl: une loads, and common as well as contract carrying. This subcom- 
mittee was under the chairmanship of Lewis C. Sorrell, ATA’s 
director of research, and was composed of representatives from East- 
ern, Delta, and American.*®* 

Dr. Sorrell held meetings with his committee in Chicago and New 

York during April 1946, and prepared a report on the economic 
problems that. would be involved in an attempt to organize ACT : 
a joint venture to handle all of the certificated industry’s air-cargo 
business. A spec ial session was held by the airlines at the air-tr: affic 
conference in Chicago on May 8, 1946, to consider his tentative report. 
A summary of the} rincipal ascii of fact and policy considered 
at the May 8 ses slo was attached to Dr. Sorrell’s final report on 
September 13, r 946, of his committee’s activities. These arguments 
eee ite that the industry considered a joint venture for the pur- 
pose of devising a means to cope with the new competition that had 
developed. With respect to the contention that a joint venture would 
only create new competition for the industry, for example, the sum- 
mary states: 

(2) Per contra, it should be observed that competition is 
building up from the outside anyway, some of it supported by 
very substantial resources. 7’he real que stion is: What is the 
most ¢ fre ctive means the airlines can provide for mec ting this 
competition? eo ee 

(3) Tih ité real que stion SECTS to be whet he T a joint ve nture 
will be a more effective method of meeting compe tition fi om 
the outside 9 and de ve loping the pote ntial busin LESS. than would 
reliance upon the efforts of the companies singly. It appears 
that a joint venture by the airlines at this time would possess 
some market advantages over the efforts of individual air- 
lines. This assumes, of course, equal care in selecting com- 
petent management, personnel, and freedom to operate un- 
hampered by too many controls.’” 

The summary lists some of the advantages possessed by a joint ven- 
ture over individual efforts by the carriers. These advantages 
included : 

Joint venturing avoids dividing the potential traffic, which 
initially will not be large, among several claimant airlines. It 


187 Hearings, vol. 3, p. 1862. 

188 Hearings, vol. 3, p. 1862. 

1489 Hearings, vol. 3, pp. 1862-1864. 

1% Hearings, vol. 3, pp. 1864, 1865. [Emphasis supplied.] 
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must be divided with outside competitors; adding each of the 
airlines still further diminishes the portions each operator 
will get. * * * 

Joint venturing by the lines lessens the prospect of shippers 
playing off one line against another in bargaining for rates. 
Airlines should take a lesson here from the experience of 
other carriers. This device is one of the principal] ones em- 
ployed by shipping men to gain an advantage over some com- 
petitor. There will be plenty of this type. of action by the 
outside crowd without the airlines making the situation 
worse. The point will be very important should the airlines 
decide that they should do business with the freight forward- 
ers, who, as so-called shippers, certainly played one carrier 
against another in the effort to break down the rates. 

* * # 


If the airlines insist upon meeting the situation singly 
rather than jointly, they will be dividing their effort at the 
very time when others are moving toward concentrating 
theirs. This certainly is not good business st1 rategy.'” 


In addition to economic problei ms, the May 8, 1946, meeting raised 
a series of legal issues, including the question : “How could the air- 
lines surrender their cargo business to Air Cargo, Inc., without jeop- 
ardizing otis ‘ir certificate rights to carry property by reason of non- 
user?” * At the May 8 meeting the carriers discussed related ques- 
tions that nvalvad division of the cargo field between the airlines 
and ACI, and operation of ACI as a contract carrier for the industry 
rather than as a common carrier. These and other legal matters were 
referred to the ATA’s legal division. Dr. Sorrell’s report demon- 
strates that consideration of the expansion of ACI’s operations re- 
sulted from certificated industry’s program against any authority for 
the new airfreight operators. It states: 
These matters were under consideration by the legal divi- 
sion of the Air Transport Association at various times dur- 
ing July and August. Jn the meantime, the applications of 
the “nonscheduled airfre ight carriers” for ce rtificate s, and the 
assignment for hearing of the freight forwarders’ applica- 
tions for certificates as indirect air carriers once more foc used 
attention upon the fact that the airlines could not deal with 
the Sé Issue 8 aS S¢ parate ones, but must face them as part of a 
general question: How could the airlines organize most effec- 
tively to provide the service necessary to develop air cargo ¢ **%° 
This overriding problem caused a special meeting of officials from 
Eastern, TWA, American, and United to be held in New York on 
August 23, and a meeting of representatives from all of the airlines 
in Chicago on August 28, 1946. These meetings resulted in the ap- 
pointment of another committee to meet in Washington during the 
first week of September 1946 to determine, if possible, what action 


191 Hearings, vol. . 1865. [Emphasis supplied. ] 
toa we arings, vol. 3, at 1863. 
i8 Hearings, vol. 3, p. 1864. [Emphasis supplied.] When Stuart Tipton was interro- 
gated during the hearings whether the industry had considered utilizing ACI to handle all 
the freight business of certificated carriers, he stated such a concept would be “incon- 
ceivable’’ (hearings, vol. 3, p. 1858). 
1% Hearings, vol. 3, p. 1869. 
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should be recommended concerning the status of Air Cargo, Inc. Dr. 
Sorrell reported : 


That committee has now met and recommended that Air 
Cargo, Inc., should become a ground agency with respect to 
air-cargo activities, and should perform consolidating serv- 
ices, ** 


The decision to confine ACI’s activities to ground services for 
ATA’s carriers in part was based upon the conclusion that the Board 
would not grant the immunity from the antitrust laws that would be 
required for ACI to handle all of the scheduled industry’s airfreight 
business. Dr. Sorrell’s committee was of the view: 


1. Constituting Air Cargo, Inc., as an actual air carrier, 
as proposed before the board of Air Cargo, Inc., in March 
1946, if organized upon a competitive basis will simply de- 
velop conflicts with its own stockholders, and that there is no 
practical method of allocating traffic between the member 
lines and Air Cargo, Inc. On the other hand, if all cargo 
operations are given over to Air Cargo, Inc., such a step 
would result in so evident a monopoly that the CAB would 
a accord the necessary protection against the Sherman 
aw. 196 


Dr. Sorrell’s committee noted that the airlines themselves would 
not surrender their solicitation function to even an agency owned 
by themselves, and that the airlines could not afford to jeopardize 
their certificate rights as property carriers by relinquishing this traf- 
fic to their own agency. ‘The committee concluded: 


That Air Cargo, Inc., can perform a more useful function 
in becoming a ground servicing agency in assisting the air- 
lines to develop their cargo potential than by attempting 
to become an air carrier. Furthermore, this apparently 
could be started at once without the necessity of certification. 
Therefore it is the recommendation of your committee that 
Air Cargo, Inc., shall not be constituted an air carrier, 
either contract or common.™ 
On September 9, 1946, ATA’s President E. S. Land advised the 
heads of airlines that the special committee appointed to develop ‘ 
comprehensive program for the coordination of cargo service by all 
scheduled airlines” had met. He transmitted, for discussion at a 
meeting to be held on September 18, copies of the committee’s reports, 
together with their recommendations that ACI be restricted to ground 
service operations, and that the certificated industry continue to op- 
pose operating authority for freight forwarders. In his letter of 
transmittal, Mr. Land related ACI’s operations to the Board’s pending 
Air Freight and Freight Forwarder cases. He said: 


For obvious reasons, this confidential memorandum should 
receive your urgent and serious consideration. The issues 
in the Air Freight and the Freight Forwarder cases enter 
the entire field of air cargo and should undoubtedly be dealt 
with without further delay. The material and recommenda- 


1% Hearings, vol. 3, p. 1864. 
1% Hearings, vol. 3, p. 1864. [Emphasis supplied.] 
i” Hearings, vol. 3, p. 1864. 
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tions contained in this confidential memorandum are there- 
fore intended to serve as the basis for discussion and action 
at this meeting of September 18.** 


ATA’s board of directors and representatives from other member 
airlines discussed these materials and the recommendations on Sep- 


tember 17 and 18. As a result, ATA’s directors adopted the follow- 
ing resolution : 


Upon motion duly made, seconded, and unanimously 
adopted, it was recommended to the stockholders and directors 
of Air Cargo, Inc., that the report of the special committee 
recommending the activ ation of Air Cargo, Inc., for the pro- 
vision of ground services, and the coordination of the pr operty 
services of the present scheduled airlines, be adopted in prin- 
ciple, and that Air Cargo, Inc., be directed to recommend to 
the airlines a complete suggested program containing neces- 

sary funds and or ganization with which to proceed with the 
committee’s recommendations. =A 


ATA’s members ratified the Board’s action and directed ATA to 
coordinate the industry’s program. The members’ action was: 


Upon motion duly made, seconded, and unanimously 
adopted, the above action of the Board was ratified and Presi- 
dent Land was instructed to utilize the offices of the Air 
Transport Association for the purpose of expediting and 
effecting the necessary agreements, or other arrangements for 
the establishment of a completely integrated and interline 
air-cargo system on a nationwide basis. 

Mr. Land, on September 24, 1946, advised the heads of airlines that 
the work of ACI was in progress and that he had appointed four com- 
mittees from ATA’s membership to work on phases of the integrated 
cargo project “* * * separately and apart from any Air Cargo, Inc. 
action.” These committees were to prepare the agreements and 
arrangements related to (1) interline and interchange procedures, (2) 
inter change with surface carriers, (3) uniform pickup and delivery 
requirements and the REA contract, and (4) equipment interchange. 
Mr. Land directed these committees to “* * * convene at the Hotel 
Statler, Washington, D. C., on Monday, October 7, for the purpose of 
meeting continuously until their respective assignments are com- 
pleted “ee #9 202 

Despite A‘ ['A’s active participation in the affairs of ACI and its role 
in its establishment, the association did not secure approval from the 
Civil Aeronautics Board for these joint activities. Nor did ATA 
represent the certificated industry when the ACI agreement was sub- 
mitted to the Board. On April 10, 1947, Pennsylv: ania-Central Air- 
lines Corp. submitted to the Board for ‘approval under section 412 
of the act, the certificated industry’s agreement for the new activities 
to be performed by ACI. The Board’s approval was granted on 


December 31, 1947.2 


1% Hearings, vol. 3, p. 1869. 
1” Hearings, vol. 3, p. 1871. 
2 Hearings, vol. 3, p. 1871. 
*1 Hearings, vol. 3, p. 1871. 
#2 Hearings, vol. 3, p. 187 

8 Hearings, vol. 3, 1945. 
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In addition to its participation in determining the function to be 
performed by ACI in the certificated industry’s cargo program, AT A’s 
directors at the September 1946 meeting instructed its legal division 
to act for the industry in the freight cases pending before the Board. 
Accordingly, Stuart. T ipton, ATA’s general counsel on October 15, 
1956, sent the followi Ing - memorandum to coordinate the activities of 
the member airlines’ attorneys on the Air Freight and Freight For- 
warder cases: 

As you are no doubt aware, the directors of the Air Trans- 
port Association, at their last meeting, instructed the legal 
department of the association to appear in the Air Freight 
and Freight Forwarder cases before the Civil Aeronautics 
Board, and to oppose the granting of a ates or exemp- 
tions to applicants to the extent: that such applicants seek to 
serve territory which will be adequately served by presently 
certificated carriers. TZhis action was taken in connection 
with the endorsement of the overall industry program on air 
cargo, which had previously been recommended by the special 
committee appointed at the August 29 meeting on freight for- 
warders. 

In order to avoid duplication and conflicts between the 
association and the individual carriers appearing in those 
cases, it seems essential that the attorneys representing the 
individual carriers in those cases meet with us at the earliest 
eo date. weed you, therefore, have the attorneys whom 

you expect to appear in these procee «dings present at a meeting 


to be held in the Seneca Hotel in Chicago on October 24 and 
95.» 


~—-_ 


ATA’s concern over prospective action of the Board in the cargo 
sases continued despite the overall industry program that was adopted 
at the September board of directors meeting. On October 29, 1946, 
for example, C. R. Smith, chairman of American Airlines, suggested 
to Admiral Land that the agenda for ATA’s directors meetings and 
the annual members’ meetings to be held on December 3, 4, and 5, con- 
tain the following: 

We should examine and plan further the industry's air- 
freight and air forwarder position. These two naper te 
Ss ubjec ts are in the process of being considered by the CAB 
and hearings are being held, and their effect on the future of 
our business is, I fear, much more serious than any of our 
members realize. *°° 





Freight forwarders : 
In December 1946, some officers of ATA and its member carriers 
questioned the wisdom of the association’s policy in opposition to | 
freight forwarders. According to a letter dated December 13, 1946, | 
from Admiral Land to C. R. Smith of American Airlines, the subject 
was discussed at an informal meeting between ATA’s counsel and the | 
airline attorneys attending the Board’s hearings, with a resultant con- | 
sensus that the management of the carriers should reconsider the in- | 
dustry’s policy. Admiral Land’s letter stated : 






5 Hearings, vol. 3, p. 1837. [Emphasis supplied.] 
2 Hearings, vol. 3, p. 1838. 
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There are at least two reasons why reconsideration appears 
desirable. First, opposition to freight forwarders might 
affect adversely the position of the cer ‘tificate od carriers in the 

Air Freight case, by indicating further an unwillingness on 
the part of the certificated carriers to take full advantage of 
the sales forces of freight forwarders as an effective medium 
for the development of air freight. Second, opposition to 
both the airfreight carriers and freight forwarders might 
lend support to the allegation that the certificated airlines are 
simply “agin-ers” who ave blindly attempting to protect their 
present group monopoly of air transportation in the United 
States." 

Admiral Land discussed three possible courses of action available 
to the scheduled industry: (1) Outright opposition to freight for- 
warder authority to operate; (2) neutrality; and (3) active support 
for certification or exemption of freight forwarders under adequate 
regulation. He made the following comments: 

We are inclined to recommend the third course of action. 
The first is subject to the objections noted already. The sec- 
ond seems much too wishy-washy fer carriers who profess 
to have a vital interest in the freight business and their own 
ideas as to how it should be developed and conducted. 7'he 
third would, we believe, strengthen the position of the certifi- 
cated carriers in the Air Freight case, and avoid antagonizing 
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the forward: ras 


The officials in ATA and in the industry who favored adoption of a 
policy to actively support the freight forw: "7 ‘rs ultimately did not 
prevail. On May 9, 1947, ATA’s Myles E. Robinson reported to 
Dr. Sorrell: 

The freight-forwarder sessions this morning probably set 
an all-time record for brevity. Except for a few carriers at 
the beginning indicating some approval of the forwarders in 
the industry, the entire meeting appeared cut and dried and 
rather closely patterned to the thinking of Air Cargo, Ine. 
Two airlines indicated support of the forwarder; namely, 
Chicago & Southern and one other unidentified by the 
admiral.?° 
Mr. Robinson advised Dr. Sorrell that as a consequence the role of 
ATA’s research department now was not clear but that the depart- 
ment would probably prepare at least one exhibit “dealing largely 


with historical material, possibly highlighting the so-called abuses of 
the forwarder.” 2° His report continued: 


Virtual unanimity of the industry representatives came as 
a surprise. It is quite possible that the policy makers have 
decided to let Air Cargo test its “wings.” Within 2 weeks 
Mr. Glass and his committee of lawyers and industry repre- 
sentatives will have an informal meeting with the Board to 
decide whether a blanket exemption for all nem irders shall 


be issued, as is now the intent of the Board, or on the other 
, vol. 3, p. 1925. [Emphasis supplied. ] 
gs, vol. 3, p. 1925. [Emphasis supplied. | 
rs, vol. 3, p. 1926 
vol. 3, pp. 1926, 1927. [BEmphasis supplied. } 
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hand shall be delayed in view of the industry’s opposition 
stand. I believe, in accord with the Board’s decision of yes- 
terday to exempt air-cargo carriers and noncertificated op- 
erators from certification, that the Board also may include 
forwarders. It was pointed out by 2 or 3 industry members 
that there is more than a little evidence that the Board is 
becoming irritated at the industry’s position of opposition 
to almost everything, so that the field may be thrown open 
to all who want to enter.2"" 

Thereafter ATA’s opposition to operating authority for freight 
forwarders continued throughout the Board’s case. On November 20, 
1947, for example, A'TA issued a press release to accompany its pro- 
test to the Board against a proposed temporary exemption that would 
allow freight forwarders to operate immediately in air transport. 
ATA objected to the proposed regulation because (1) the scheduled 
airlines were “* * * prepared to offer complete door-to-door service 
and thus remove the necessity for middlemen * * *,” (2) once the 
forwarders commenced activities under the regulation, the Board 
could not decide its Freight Forwarded case objectively, and (3) the 
regulation was of doubtful legality. ATA’s press release concluded : 

Summing up Admiral Land’s letter, “The association be- 
lieves that the Board does not have the power to promulgate 
the proposed regulation. It further believes that, apart from 
the question of power, the Board ought not, as a matter of 
sound administrative policy, to undertake at this time to au- 
thorize the operation of air forwarders. Such authorization 
certainly should not be granted prior to a complete analysis 
and consideration of the evidence in the Freight Forwarder 

case. Such an analysis will, we believe, demonstrate that 
freight forwarders have no place in the air transportation 
system, either now or in the foreseeable future.”* 


The arguments from the certificated industry prevailed and the 
proposed tempor ary exemption to allow immediate operations was not 
adopted until the conclusion of the Freight Forwarder case. ATA 

made substantially the same arguments in its brief filed May 26, 1948, 
to the Board in opposition to the hearing examiner’s report.?"* De- 
spite the continued opposition from ATA and its member carriers, 
however, the Board on September 8, 1948, found the services of freight 
forwarders were needed in air transportation and the public interest 
required authority for them to operate pursuant to exemption regu- 
lations under the Civil Aeronautics Act. Letters of registration were 
issued to approved freight forwarders limited to a period of ! 
years.” The Board’s order was sustained by the court when ch: i 
lenged by the scheduled industry,’ and on August 30, 1955, the Board 
granted permanent operating authority to airfreight forwarders.*"® 


All cargo carriers 


As it became increasingly evident that the public and the Board con- 
sidered that the contentions made by new companies seeking authority 


71 Hearings, vol. 3, p. 1927. [Emphasis supplied.] 

2122 Hearings, vol. 3, p. 1967. 
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214 Air Freight Forwarder Case, Docket No. 681, 9 CAB 473 (1948). 

25 American Airlines et al. v. Civil Aeronautica Board, 178 F. 2d 903 (1949) 
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as all-freight carriers had merit, ATA and the certificated carriers 
intensified their campaign to foreclose new competition in the industry. 
The all-cargo carriers found themselves confronted with a succession 
of new forms of opposition, in addition to the industrywide joint 
activity through ACI and, as in the Freight Forwarder case, ATA’s 
direct intervention on behalf of the “established industry” and its 
coordination of the activities of scheduled carriers’ attorneys in their 
case. 

In the last quarter of 1947, the certificated industry changed its pre- 
vious policies with respect to airfreight and made a determined effort 
to show that the certificated industry i in fact was interested in securing 
air cargo business. This phase of the industry’s campaign against the 
new carriers was stimulated by a letter from ATA’s president, E. 8. 
Land to the heads of the member airlines on October 14, 1947. In his 
letter Admiral Land directed the attention of airline presidents to 
the serious condition he felt had developed. He stated: 

The airfreight situation has reached the critical stage. The 
a nt airfreight carriers (Slick, the F lying Tigers, 
ete.) have launched an all-out campaign to win public sup- 
dat They are engaged in a widespread and apparently 
well-financed public ty campaign, and they are contacting 
Congressmen, Government officials, and other prominent 
people throughout the country. They are also engaged in 
extensive maneuvering before the Civil Aeronautics Board, 
both formal and informal. All of their efforts are directed 
to one immediate objective—to guarantee a favorable decision 
by the Civil Aeronautics Board on their applications for cer- 
tificates of public convenience and necessity. In order to 
achieve that objec tive, they are doing their best to discredit 
the certificated iines.?"* 


Admiral Land noted recent legal victories achieved by the cer- 

tificated industry and warned against complacency. He continued: 
Up to this time, the CAB apparently has been much im- 
pressed with the charges made by the independent lines : That 
ae can develop airfreight traflic better; that they can carry 
it cheaper ; and that the certificated lines are interested in the 
business only to the extent of keeping competition out. The 
best answer, and probably the only one which will satisfy 
the CAB, is the performance record of the certificated lines. 
They must actually get the business and haul it if they want 
the Board to believe that they are really interested in the 


business and better able to handle it than the independent air- 
freight carriers.?"* 


In order to combat the independent’s publicity, Admiral Land 
advised that ATA had organized a campaign through the airlines’ 
publicity directors and ATA’s governmental affairs committee. He 
did not feel publicity efforts would be sufficient, howev er, and closed 


his letter with the following dramatic call for an increased business 
effort: 


217 Hearings, vol. 3. p. 1855 
*8 Hearings, vol. 3, p. 1855. [Hmphasis supplied.] 
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But again, public ity is not going to win the war. The ton- 
nage h: auled i is likely to be the deciding factor. Self-preser- 
vation is the first law of nature.?** 

Stuart Tipton at the hearings, when asked whether the certificated 
carriers attempted to increase their airfreight business in response 
to Admiral Land’s letter, said: “That I couldn’t answer at all.” 7° 
When advised that reports of the carriers showed a substantial increase 
in the certificated industry’s business in the last quarter of 1947, Mr. 
Tipton contended this fourth-quarter increase was due to Christmas 
business.* ‘The following table, prepared by the Board in the Air 
Freight case, however, shows that the certificated carriers fourth- 


quarter increase in cargo carriage continued throughout each quarter 
of 1948: * 


Ton-miles of freight carried by certificated carriers and noncertificated 
applicants 


Period | 16 certifi- Noncertifi- | Total 
cated cated | 


| 





1947—1st quarter &, 204, 369 9, 624, 481 17, 828, 850 
2d quarter. 7, 739, 683 9, 895, 672 17, 635, 355 
ee iad dddemcctincnodeubicuuesihaaweeun sea sae 8, 366, 355 12, 013, 920 | 20, 380, 275 
4th quarter-_ -- Sicesaa a---c--ee--| 14,560,264 | 13, 765,812 | 28, 326, 076 


Total, 1947.__- ; Shs 38, 870,698 | 45,299,885 | 84, 170, 583 


| 
1948—Ist quarter .-| 13,618,521 | 12, 466, 461 | 26, 084, 9R2 
2d quarter__ -| 16,696,892 | 12, 381, 099 | 29, 077, 991 
3d quarter | 17, 829, 768 | 9, 917, 719 | cer aae: 487 
4th quarter. } 22,292,630} 10, 758,945 | 3, 051, 575 


céamnnbes ne — 70, 437, 811 | 45, 524, 224 115, 962, 035 
| | | 


Total, 1948 


In connection with these statistics, the Board in the Air Freight case 
commented : 
The efforts of the property-only carriers have been directed 
to holding their own in the airfreight market pending a de- 
cision in this case.” 

One purpose of ATA’s efforts to stimulate the certificated carriers 
in developing their freight business was to give support to the argu- 
ment the scheduled industry was making in the Air Freight case that 
the all-cargo carriers’ applications should be rejected because they had 
failed to develop freight traffic. ATA failed in this effort and in its 
ultimate objective to have the Board deny operating authority to the 
applicants. In the Air Freight case the Board rejected the certificated 
industry’s contentions, and in view of the estimated growth of air 

cargo anticipated by the Board, it granted certificates of public con- 
venience and necessity to some of the applicants.?*4 


Public relations advisory committee campaigns 


Concurrently with their efforts to expand their air-cargo operations, 
the certificated industry launched a public relations campaign de- 
signed to influence the Board’s judgment in the Air Freight case. 
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222 Air Freight case, 10 CAB 572 (1949), 580 
223 Air Freight case, 10 C AB 572 (1949), 579. 

24 Flying Tiger Line, Inc., Slick Airways, Inc., U. 8. Airlines, Inc., and Air News, Inc.; 
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ATA’s public-relations campaign, like the industry’s efforts to under- 
mine the cargo carriers by expanding their freight activities, ulti- 
mately was not successful. 

The public-relations campaign was conceived and organized by 
ATA’s officers, and throughout its duration ATA was the focal point 
for coordinating the certificated industry’s efforts. The principal 
organization used by ATA in the public-relations campaign was the 
yublic relations advisory committee (PRAC) which had been created 
in July 1946 and was composed of the publicity directors of the member 
earriers2” In his October 14, 1947, letter to the heads of airlines that 
called for a better cargo-performance record, ATA’s president, E. S. 
Land, advised the airlines that ATA had organized a publicity cam- 
paign to counteract the cargo carriers’ publicity. He stated: 

In order to offset the gains made by the independent air- 
freight carriers publicity wise, we have organized a campaign 
through your publicity directors and through the govern- 
mental affairs committee. I expect that you | will do every- 
thing pr: actic able in your company to lend support to this 
campaign.” 

On October 10, 1947, ATA’s executive vice president, Robert 
Ramspeck, had called upon the member carriers’ publicity directors 
and governmental affairs committee members to undertake “a con- 
certed and vigorous effort * * * to offset the campaign of inde- 
pendent airfrei ght carriers.” *** Mr, Ramspeck in his October 10 
memorandum transmitted digests of the main arguments advanced by 
the cargo carriers together with proposed answers to those arguments. 

At a meeting in Chicago on October 14, 1947, ATA’s public rela- 
tions advisory committee discussed the gains made by cargo carriers 
in their pending applications for operating certificates unde ar the act 
and recommended the certificated industry undertake an aggressive 
campaign to counteract these gains. At this meeting the committee 
passed the following motion: 

Resolved, That it shall be the policy of PRAC that. the 
scheduled airlines mdividually and collectively combat false 
arguments as to airmail subsidies and air-cargo transporta- 
tion; that affirmative stories and material be distributed from 
ATA and pertinent information be provided by ATA to 
regional groups. 

To carry out this resolution PRAC agreed that the program should 
be a joint project of the entire sc heduled airlines public relations 
organization, and decided that the most effective contacts would be 
those established by regional and local airlines’ public- relations 
people. It was also decided that the members of PRAC would ap- 
point project chairmen for specified regions, who would take the 
lead in coordinating the action of all of the airlines in their particular 
regions. ATA’s public-rel: ations division was to furnish basic ma- 
terials to the project chairmen. 

In its preliminary stages the certificated industry’s public-relations 
campaign was unsatisfactory. PRAC’s chairman, Richard M. Rum- 
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mel, of United Air Lines, reported to John Thompson, ATA’s director 
of information, on May 24, 1948, that he attributed the failure of the 

ublic-relations campaign to produce more affirmative results to the 
ineffectual use made of ATA’s material by the project chairmen in the 
field. Mr. Rummell also criticized the industry's program because: 
“Thus far, ATA work on the project has been largely defensive. 
Little aggressive work has been done to tell the airline story.” *° 

In his letter Mr. Rummel made 13 recommendations for future 
work on the airfreight project. Of first importance in his recom- 
mendations was the necessity for the principal airline executives to 
demonstrate a more positive interest in the activities of the project. 
In this connection, he wrote: 


Top management of the airlines will have to direct public- 
relations departments of the airlines to give aggressive, con- 
centrated attention to this project. Instructions from ATA 
public relations and from the committee chairman are not 
enough." 

Mr. Rummel also recommended closer liaison between the publicity 
men working on the airfreight project and the attorneys handling 
the Air Freight case. Hestated: 


Close cooperation of airline attorneys and airline public- 
relations departments is desirable to the end that filings of 
briefs, oral arguments and other presentations in the Air 
Freight case and allied matters are accorded full publicity. 
Public relations people should be taken into full confidence 
by attorneys regarding their plans and should be advised 
as to how they can help.** 

In his letter Mr. Rummel also suggested.16 topics for future work 
in ATA’s public-relations division. He recommended ATA prepare 
materials for the industry on such topics as: 

(1) The “dire effects” which would result from superimposing a 
new route structure on the present pattern ; 

(2) The “true” story of the veteran airlines; 

(3) The “true” facts about airfreight-rate undercutting ; 

(4) Show the number of route miles on which there is competition 
of two or more carriers in order to combat the monopoly argument; 

(5) The story of how the independents sought the right to compete, 
then asked to be protected from competition ; 

(6) Since there is adequate service now, the public would lose 
through a dilution of traffic ; and 

(7) Unused cargo space now available on the certificated airlines.” 

On May 26, 1948, PRAC’s chairman, Mr. Rummel, and AT A’s infor- 
mation director, John Thompson, met with ATA President Land, 
ATA Vice President Ramspeck, the directors of Air Cargo, Inc., and 
other airline officials to discuss the industry’s foundering public- 
relations project. At this meeting Mr. Rummel and Mr. Thompson 
recommended immediate reactivation of the airfreight public-relations 
project with support from top airline management. Their recommen- 
dation was accepted.™* The results of this meeting were incorpo- 


29 Hearings, vol. 3, p. 1970. 
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rated in a bulletin sent to all member airlines on May 31, 1948, which, 
among other conclusions, informed the carriers: 


Decision was to refer to our own airlines as “established 
airlines” as opposed to “applicant operators” (independ- 
ents). These terms more clearly define two groups than “cer- 
tificated” and Gor or eal Please follow this terminol- 
ogy wherever possible.” 


Connection of the Sat ae ect to the pending Air Freight 
case was explicitly set forth in the May 31 bulletin. The carriers were 
advised to coordinate their efforts with the following timetable: 

This project necessitates speed, speed and more speed. For 
instance: 

June 1, 2 and 3: Oral arguments in freight forwarder 
case. 

Tune 6: Deadline set for submission to CAB of certain data 
requested of applicant operators for airfreight case. 

June 26 or 28: Twenty days after submission of above data 
has been set as deadline for entering briefs in Air Freight 
case. Decision possibly could be reached by July 15. Most 
experts don’t believe it will come that fast, but it could. 

June 1948 is the crucial month. Project chairman and 
committees must concentrate on this coming month. Appli- 
cant operators have renewed their propaganda campaign. 
Their misstatements must be stopped; correct ones must 
replace them.?** 


Attached to the May 31 bulletin were the suggested “project me- 
chanics,” the ways and means for future operations in the airfreight 
project. The preamble to the “project mechanics” sets forth the func- 
tion of ATA in the project: 

PRAC members and field representatives will work with 
ATA governmental affairs, Air Cargo, Inc., directors, and 
other airline officials. Col. M. M. Frost (chairman) and Hill 
Raymond (ATA governmental affairs) will meet with their 
committee in Washington June 7. Rummel and Thompson 
will represent PRAC to coordinate activities.”*” 
The urgency surrounding the project and ATA’s role is further delin- 
eated in the “project mechanics.” The names of all project chairmen 
were required to be sent to ATA information “immediately.” ATA’s 
information division would send “continuing basic material to PRAC 
members” who were to forward these materials to the project chair- 
men. Project chairmen were required to submit their reports and 
requests for information through their “PRAC-member superiors,” 
who were to forward such information “immediately” to ATA 
information. The mechanics also brought out: 
Progress reports should be into ATA information within 2 
weeks and every 2 weeks thereafter.?** 

In its airfreight public relations project ATA divided the United 
States into 21 regions and notified the public-relations personnel of 
the member airlines in each region of the project chairman responsible 


25 Hearings, vol. 3, p. 1977. 
#6 Hearings, vol 3, p. 1977. [Emphasis supplied.] 
#7 Hearings, vol. 3, p. 1976. 
#8 Hearings, vol. 3, p. 1976. 
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for the coordination of their activities.° ATA itself assumed re- 
sponsibility for the region composed of the District of Columbia and 
Maryland.**° In this area ATA supervised the public- enna activi- 
ties of the following carriers: American, American Overseas, Capital, 
Colonial, Eastern, Pan American, TWA, and United.2 

The type of regional activity undertaken in the airfreight project is 
shown by the report submitted by United Airlines on June 24, 1948, to 
PRAC Chairman R. M. Rummel.?*? In hig report, R. C. Fernald, 
project chairman for the Dlinois-Indiana area, advised that on 
Wednesday, June 23, he had conferred in his office with representatives 
from American Airlines, TWA, and Chicago & Southern. At this 
meeting the airline representatives were briefed on the project’s 
urgency and made arrangements for covering fully 15 cities in the 
Illinois-Indiana area. The report states: 

Where there is duplication of service, the airline best 
acquainted with the area will distribute the ATA material. 
Mr. Erwin will distribute material and a covering letter to 
his men in the following cities: Peoria, Ill., Terre Haute, 
Ind., South Bend, Ind., Richmond, Ill., and Quincy, Il. 
Boyle will similarly follow through for Indianapolis, Ind., 
and Springfield, Il. 1 nited will cover Moline, Ill.; Delta 
will cover Kokomo, Ind.; Chicago & Southern will cover 
Fort Wayne and Evansville, Ind Although Delta was not 
present at the meeting, George Stayman will follow through. 

In Chicago, Erwin and Boyle will cover key editorial writers 
on the newspapers and other publications; Fernald will cover 
all radio stations. 

Public-relations activities in the airfreight project encompassed 
numerous related devices. At a meeting of PRAC on May 26, at- 
tended by representatives of ATA’s advertising committee, represent- 
atives of Air Cargo, Inc., ATA’s President Land, and ATA’s Execu- 
tive Vice President Ramspeck, for example, it was decided to run 
a series of seven advertisements in the following magazines “read by 
newspaper publishers, editors, columnists, and radio broadcasters: 
The American Press, Editor and Publisher, Printer’s Ink, Publishers 
Auxiliary, and Broadcasting.” * On June 4, 1948, ATA’s vice presi- 
dent for traffic, M. F. Redfern, advised American Airlines that Ameri- 
can was being assessed $2,032.18 as its share of the costs of these 
advertisements. Mr. Redfern in his letter said: 

These seven advertisements, together with production costs, 
will run up to ap yproximately $10,000, which expenditure 
vas approved by the committee. Because of the urgency of 
the situation and to get the ads rolling immedi: ately, Ameri- 
can, Capital, Eastern, and United agreed to underwrite their 
share of the $10,000 on the approved-formula basis. Harold 
Crary, as chairman of the advertising committee, has already 
started with the advertising agency the preparation of these 


29 The geographic subdivisions selected for the PRAC project, together “— the project 
chairman and — airlines operating therein, are set forth at hearings, vol. 3, p. 1891. 

2° Hearin vol. 3, p. 1898. 
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ads which will be approved by the advertising committee. 
Your share of the assessment is $2,032.18.7% 

ATA undertook numerous activities in the certified industry’s 
airfreight project. ATA, for example— 

(1) ‘Prepared “canned” editorials for circulation to newspaper 
editors by the airlines.“ 

(2) Prepared a pamphlet entitled “Fact and Fiction Regarding 
the Nation’s Airlines,” that listed the arguments of the independents 
and the “actual facts” in side-by-side columns which was sent to the 
“editors of 4,000 smalltown dailies and weeklies.” 247 

(3) Prepared news releases that were timed to be used in connec- 
tion with the pentane in the Air Freight case. For example, on 
September 3, 1948, A’TA transmitted to PRAC a release for Sunday, 
September 12, in order that it could be used “* * * in several cities 
in connection with the opening of oral arguments, Monday, Septem- 
ber 13, in the Air Freight case.” *8 

(4) Prepared on request articles to rebut specific items favorable 
to the all-cargo carriers that had appeared in a publication in a mem- 
ber airlines’ region. An example of this service performed by ATA 
for its members is contained in the correspondence in August 1951 
between A'TA’s acting director of information, Elmer P. Thompson, 
and Jack Tompkins, the district sales manager of American Air- 
lines.“ Mr, Thompson on August 10, 1951, transmitted an article 
ATA ad prepared pursuant to a request from Mr. Tompkins on Au- 
gust 3, on the “picture” of the scheduled airlines to offset an item that 
had apps ared in the Detroiter on July 30 entitled “Detroit Needs Non- 
scheduled Airlines.” 2° 

(5) Claimed it wrote the “actual text” or provided “basic detailed 
material” for articles appearing in the following magazines and other 
publications : 

1. Pathfinder magazine 

2. Parade 
Pegasus (Gillmore article) 
t. Seventeen (radar) 
5. Modern Industry 
6. Collier’s 
(7. Prep—airline employment 
8. Fortune 
Life 
Time 
Newsweek 
Hearst editorial 
Eleanor Roosevelt column 
Saturday Evening Post 
The Aircraft Yearbook 
The Aircraft Annual 
The Aviation Annual 
Army Transportation Journal 
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19. Washington Aeroguide 
20, Editorial Research Reports 
21. Trade magazines: 


American Aviation 
American Aviation Daily 
Aviation 

Aviation News 

Air Transport 

Air Transportation 


From the foregoing there can be no doubt that the public relations 
campaign organized by ATA and the certificated airlines in PRAC’s 
airfreight project was undertaken for the purpose of influencing the 
judgment of the Civil Aeronautics Board in a pending case and to 
cause the Board to deny operating certificates to the new competitors 
of the “established industry.” This project was undertaken despite 
the fact that ATA was itself a party in the Air Freight case. Asa 
result of the scheduled industry’s public-relations campaign, and the 
similar activities of the cargo carriers, the Board on March 27, 1951, 


amended its principles of practice by adding a new section. This 
section reads: 


(c) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board, by 
attempting to bring pressure or influence to bear upon the 
members of the Board or its staff, or that such person or any 
member of the Board’s staff, directly or indirectly, give state- 
ments to the press or radio, by paid advertisements or other- 
wise, designed to influence the Board’s judgment in the case.”* 


The committee commends the Board for amending its principles of 
practice to prohibit this type of indirect pressure which is designed to 
influence its judgment in pending cases. The impropriety inherent 
in undertaking such a campaign to influence an administrative tri- 
bunal is so self-evident and so clearly contrary to judicial precedent, 
however, that the air-transport industry deserves severe criticism for 
pursuing this course of conduct and for establishing conditions that 
required the Board to make specific prohibitions in its principles of 
practice. 

Inasmuch as the public relations airfreight project was not suc- 
cessful in its ultimate objective to prevent certification of the all-cargo 
carriers, and in view of the Board’s amendment to its principles of 
practice, the certificated industry to some degree has modified PRAC’s 
public-relations activities. ATA advised the committee during the 
hearings that PRAC, as such, now has no projects and exists primarily 
as a mailing list. Since the Air Freight case, however, ATA has 
continued to prepare publicity releases for its members for distribu- 
tion through PRAC. ATA has also adhered to its policy of opposing 
the operations of new passenger carriers under the Board’s exemption 
regulations. As Stuart Tipton said in the hearings: 

As I have told the committee, the Air Transport Associ- 
ation has long taken the position, and urged it in any place 


1 Hearings, vol. 3, pp. 1981 and 1982. Numerous other activities are listed in the re 
port of ATA’s public-relations department which appears at hearings, vol. 3, p. 1980. 

22 Hearings, vol. 2, p. 966. 

3 Hearings, vol. 3, p. 1885. 








of 
il to 
ent 
tri- 
ont, 
for 
hat 
; of 


suc- 
rgo 
3 of 
.C’s 
the 
rily 
has 
ibu- 
sing 
tion 


he re 
80. 





AIRLINES 179 





we have gotten an opportunity to urge it, that the substantial 
air-transport operations should be conducted under certifi- 
cates of convenience and necessity.” 

Despite the amendment to the Board’s principles of practice, more- 
over, ATA has continued to prepare materials for PRAC for use in 
connection with imminent developments in cases pending before the 
Board. On September 1, 1955, Willis Player, ATA vice president for 
public relations, transmitted two sample editorials to PRAC in re- 
sponse to requests he had received. One of these sample editorials was 
entitled, “Air Profiteers Must Go.” It congratulated the Board 
“* * * for its sound and courageous decision to terminate the illegal 
operations of the four irregular air carriers comprising the combine 
known as North American Airlines.” 5 

In addition to congratulating the Board for its past action with 
respect to North American Airlines, the sample editorial commented 
upon the merits of the applications other irregular carriers then had 
pending before the Board in the Large Irregular Air Carrier In- 
vestigation. In this connection the sample editorial said: 


But it should be remembered that in enforcing the law 
now, the Board is only correcting its own past mistake— 
when it permitted certain companies—including the North 
American combine—to be exempt from the requirements of 
the law governing the operation of air routes. It is hoped 
that the Board will not repeat that error. 

The point is important since even now there are other 
irregular air carriers seeking to obtain mass exemption from 
the requirements of the law which govern the operation of 
the scheduled airlines. There is, of course, a place for irregu- 
lar as well as scheduled airlines. But we hope that the 
Board will make certain that air profiteers will not be per- 
mitted to undermine the balanced competitive air-transport 
system which brings air service to this city, as well as to New 
York and Chicago.” 


The Large Irregular case was decided on November 15, 1955, and 
authorized the applicants to undertake limited route-type operations. 
Fifteen certificated carriers, including the Big Four, Pan American, 
and most of A’TA’s major members, were intervenors in that pro- 
ceeding.”>" 

Joint airlines military traffic offices 


Additional joint activity by the certificated industry through ATA 
in opposition to nonscheduled passenger carriers occurs in the opera- 
tions of the industry committees established to secure military busi- 
ness. Since December 1, 1953, the certificated industry has solicited 
military business through joint airlines military ticket offices (JAM- 
TO) at the principal military installations. JAMTO’s are organized 
pursuant to an agreement among the certificated carriers that has been 
approved by the Board under section 412 of the act.?5* 

JAMTO’s are supervised by the Military Bureau of the Air Traffic 
Conference which is the official representative of the certificated car- 
* Hearings, vol. 3, p. 1885. 


*5 Hearings, vol. 3, p. 1905. 
*6 Hearings, vol. 3, p. 1906. [Emphasis supplied.] 
543. 


*? Hearings, vol. 1, pp. 542. 5 


*8 Hearings, vol. 3, p. 1692. 
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riers before the United States military agencies. The activities of 
ATC’s military bureau are supervised by a director, who is an official 
of ATA. To assist him the director appoints six field representatives, 
known as military bureau region representatives, from personnel rec- 
ommended by the carriers participating in the joint military air trans- 
portation agreement. **° The executive secretary of ATC, who is 
also ATA’s vice president for traffic, administers the organization 
of a JAMTO, gives notices to all participating carriers of the pro- 
posed formation of a JAMTO at a particular military installation 
and records the details of the local arrangements in the Airlines Trade 
Practice Manual.?® 

JAMTO’s are organized by committees of the airlines that operate 
in the area of a military installation either on their own initiative or 
at the request of ATA’s military bureau. The expenses of operating 
a JAMTO are prorated among the participating carriers.** 

Revenues derived from the operations of JAMTO’s are substantial. 
In their first month of operation in December 1953, for example, 
JAMTO’s provided $1,460,746.99 to the certificated airlines. In cal- 
endar year 1954, the JAMTO’s passenger business amounted to $14,- 
831,475.60 and in 1955 the participating carriers received $23,362,- 
773.49, from this source.?® 

In addition to military traffic for the certificated industry, the 
JAMTO’s operations provides ATA with operational data that en- 
ables ATA to serve as a clearinghouse for hifosmalion for the certifi- 
cated industry with respect to the activities of competing nonscheduled 
carriers.” Inasmuch as revenues from military business has been 
an important factor in the survival of noncertificated air carriers 
since 1948, this function of the JAMTO is of especial importance to 
the certificated industry. 

One of the purposes underlying the certificated industry’s decision 
to organize JAM'TO’s was the opportunity such an organization would 
afford to meet the competition from the large ir reoular carriers. This 
purpose was expressed in a letter dated April 5 5, 1955, from Ralph E. 
Rechel, an economist in ATA’s division of air transport economics, 
to Mr. C. L. Stewart, assistant vice president for plans of North- 
west Airlines. In his letter Mr. Rechel transmitted the latest traffic 
surveys ATA had prepared on the operations of large irregular air 

carriers and advised that ATA was not prepared “to make detailed 
recommendations to the ATA member carriers individually” to meet 
the large irregular competition. He stated, however: 

In thinking of the operations of the large irregular car- 
riers as a group it should be kept in mind that their operating 
patterns are strongly influenced by their military contract 
activities. Because of this their service to other than the 
10 or 20 most important cities was quite sporadic and is ‘un- 
doubtedly marked by a few flights of very low load factor in 
cases where the traffic is largely one way. Another aspect of 
their service pattern has been their attempt to establish reg- 
ular and frequent service between major centers of military 
training and replacement activities, and the principal popula- 


—_—— 
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2° Hearings, vol. 3, p. 1701. 
21 Hearings, vol. 3, p. 1697. 
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tion centers of the United States. As you may know, the 
military bureau of the Air Traffic Conference of America has 
established a number of joint airline military ticket offices 
at major military centers including Chicago and Seattle 
for the purpose of soliciting furlough and other individual 
travel of military personnel. J¢ is through these offices that 
we can probably best meet large irregular competition. 

In addition to the joint activity involved in the solicitation of traf- 
fic through JAMTO’s, which has been approved by the Civil Aero- 
nautics Board, the carriers participating undertake other types of 
joint action to meet competition from the irregular carriers. An 
example is contained in the operations of the JAMTO at Keesler Air 
Force Base in Mississippi. 

On November 29, 1955, L. H. Tudor, district sales manager, Ameri- 
can Airlines, advised Mr. R. B. Minogue, ATA’s military bureau di- 
rector, of the actions taken by the JAMTO to prevent irregular com- 
petitors from securing representation on the base. To accomplish 
this result the participating carriers had agreed to arrange for extra 
airplanes at the base, including an arrangement to “let a representa- 
tive of National Airlines place a desk in our JAMTO to sell three 
charter flights to overflow requests,” and to sell space in advance, 
Mr. Tudor in his letter stated : 

We agreed that by selling this space in advance through 
the JAMTO and all the space that we could get on regular 
flights, that we stand a good chance of sewing up the market 
in such a manner that it would not be profitable for the non- 
skeds to operate. We are hopeful that on November 30 they 
will not have enough demand to fill the flights they propose to 
set up and that they will cancel those that have been prom- 
ised seats. This would give us a good wedge to go to the 
commanding general and discuss the unsure operation of the 
nonskeds.”*® 

In addition to their agreement to create a situation that would 
undermine the reputation of the irregular carriers and provide a basis 
for discussions with the commanding general, the JAMTO carriers 
also had made special arrangements with the project officer of Keesler 
Air Force Base, to minimize the danger of selling space in advance, 
These arrangements were described by Mr. Tudor as follows: 

To protect our position of selling advance space and to pre- 
clude the nonskeds causing us to have an undue amount of 
refunds, the base has agreed that we will not make a refund, 
except for military reasons. The way this will be handled is 
that the man requesting refund will have to go through the 
project officer for approval prior to it being made.?* 

These activities undertaken by the JAMTO at Keesler Air Force 
Base resulted from two telephone calls between Mr. Minogue and 
Mr. Tudor during which Mr. Minogue had remarked on the possibility 


of the JAMTO not having enough space." The JAMTO committee 


#4 Hearings, vol. 3, p. 1600. [Emphasis supplied.] 
*5 Hearings, vol. 3, p. 1601. [Emphasis supplied.] 
26 Hearings, vol. 3, p. 1602. 
#7 Hearings, vol. 3, p. 1601. 





182 AIRLINES 


activities were approved by ATA. In a letter dated November 30, 
1955, Mr. Minogue acknowledged Mr. Tudor’s letter and advised him: 


It certainly looks like everything worked out to the 
committee’s satisfaction, and I hope, as a result, you will not 
be confronted with the same problem you had last year on 
this Christmas leave program.?® 


The scheduled industry’s competition with the irregular carriers 
for military business at times has been an important consideration in 
the determination of whether or not a JAMTO should be established. 
On November 14, 1952, for example, Mr. L. G. Schaefer, of Eastern 
Air Lines, advised Mr. Frank Macklin, then Director of ATC’s Mili- 
tary Bureau, that the local certificated carriers serving the Marine 
Corps installation at Parris Island, S. C., were reluctant to organize a 
JAMTO because if they did the nonscheduled carriers would be able 
to obtain representation on the base. In his letter Mr. Schaefer 
advised that the scheduled airlines were using Palmetto Tours, a 
travel agent, effectively against the nonskeds to secure Parris Island 
business. He stated: 

Palmetto Tours has produced so far this year approxi- 
mately $500,000 of air-travel business and last year approxi- 
mately $400,000 for the 3 major airlines. They have main- 
tained a staff of from 2 to 4 persons to solicit and promote air 
transportation from this base, in addition they have done an 
excellent job assisting us in holding down nonscheduled com- 
petition, to the extent that no nonsked representation has 
ever been established on this base.?® 

At Parris Island, as at Keesler Air Force Base, the scheduled air- 
lines’ relationship with the military officials responsible for base opera- 
tions is noteworthy. The carriers apparently had had discussions 
with Parris Island’s commandant about his ability to keep the non- 
skeds off the base if a JAMTO were to be established. In this con- 
nection Mr. Shaefer said: 

It is the belief of myself and other local managers that 
if our present representation is outlawed and we are forced 
to open a JATO the nonskeds will in all probability be 
able to establish representation for at least one of their asso- 
ciations and probably both, as when ATA is granted repre- 
sentation the base commandant does not see how he will be 
able to refuse space to the nonsked associations as he is now 
able to do.” 

The carriers’ working relations with the military are further illus- 
trated in a July 1953 exchange of correspondence between Mr. Rich- 
ard T. Rehm of Eastern Air Lines and Mr. Macklin. In a letter 
dated July 16, 1953, Mr. Rehm informed Mr. Macklin about new 
efforts that were being made by the nonscheduled carriers’ trade asso- 
ciation, ACTA, to secure representation on Parris Island. In his 
letter Mr. Rehm stated : 

I understand that about 2 weeks ago they presented a 
formal request for such representation and last week Parris 

28 Hearings, vol. 3, p. 1609. 
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Island refused their request on the grounds that there was 
insufficient need for them to be on the base. Parris Island 
authorities felt that ACTA would attempt to go to Marine 
Headquarters in Washington to have their request approved 
over their heads (needless to say such action on the part of 
ACTA would make them rather unpopular with Parris 
Island folks and probably with Marine Corps headquar- 
ters) .27 
Mr. Rehm advised Mr. Macklin that the carriers would be most appre- 
ciative of anything he could do “to prevent the success of ACT A’s 
appeal.” ATA’s response to this suggestion was immediate. On 
July 17, 1953, Mr. Macklin told Mr. Rehm that in his view there was 
little likelihood that ACTA would secure representation on Parris 
Island. In his letter he stated: 


As far as I know, and from what I have been able to gather 
from our contacts here, ACTA does not have representation 
at any Marine Corps installation and the possibilities of 
their getting it at Parris Island, in view of the stand taken 
by the commanding general, is pretty remote.?” 

Mr. Macklin’s prediction was correct. ACTA did not secure rep- 
resentation at Parris Island. The value of the travel agency’s repre- 
sentation at Parris Island to the certificated carriers was indicated 
a year later, on June 28, 1954, in a letter from Mr. P. B. Cohen, presi- 
dent of Palmetto Tours, to Mr. Charles F, Sharp, vice president, 
National Airlines. National had protested to Mr. Macklin that Pal- 
metto Tours had put National in an “untenable competitive situation,” 
and requested that a JAMTO be established at Parris Island. In 
his letter, Mr. Cohen explained the mechanics of his agency’s repre- 
sentation of National and stated: 


I am aware that both Delta and Eastern know that it was 
through my good efforts that nonschedules have been barred 
from serving the post and I think that I will be successful 
in the future in blocking their entrance.?”8 


National’s request for the establishment of a JAMTO was con- 
sidered on July 30, 1954, during a meeting of Mr. Cohen, Mr. Minogue, 
the members of the local airlines committee, and representatives from 
the general offices of the certificated carriers involved, in Beaufort 
S.C. At this meeting all parties agreed to conditions set up as requi- 
sites to Mr. Cohen’s continued representation of the carriers serving 
Parris Island Marine Recruiting Depot.2* Until the time of the 
hearings, Palmetto Tours continued to be the representative of the 
Air Traffic Conference at Parris Island as the special military repre- 
sentative of the scheduled airlines in lieu of the establishment of a 
JAMTO.* 

Conclusions 


It is apparent that officials of the certificated carriers and officers 
of ATA have entered into many agreements and have undertaken 
various activities pursuant to these agreements in order to prevent 


71 Hearings, vol. 3, p. 1611. 
72 Hearings, vol. 3, p. 1612. [Emphasis supplied. ] 
73 Hearings, vol. 3, p. 1613. 
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growing outside competition and to assure continued control over air 
transportation by the members of the “established industry.” Some 
of these agreements reduced competition among ATA’s members and, 
if submitted to the Board for its approval, would have to be justified 
as appropriate to develop better air carrier service, or to limit what 
the scheduled carriers considered to be destructive and wasteful 
competition. 

Throughout the hearings, ATA contended these agreements and 
their related activities were in the interest of the national welfare 
because they were undertaken for the purpose of, and had the effect of, 
assuring the sound development of the air transport industry. It is 
the view of the committee, however, that ATA and its member car- 
riers in carrying out their policies have engaged in joint activities 
which cannot be justified as measures necessary to protect and develop 
the airlines industry. On the contrary, many of these joint agree- 
ments and concerted actions appear to be efforts to restrain trade, for 
the benefit of the certificated carriers or for the purpose of excluding a 
new competitor or a group of competitors. 

In the air transport industry Congress, through the provisions of 
section 412, has provided a method by which the carriers by “coopera- 
tive working arrangements” may limit competition if approved by the 
Board as being in the public interest and not in violation of the act. 
Limitation on competition under this section, however, is the function 
of the Civil Aeronautics Board and should not be the self-appointed 
task of ATA. Actions taken by ATA and its members on their own 
behalf of competitive consequence to the industry, which is not ordered 
by the Civil Aeronautics Board or approved by the Board pursuant to 
section 412 of the act, of course, are subject to the provisions of the 
antitrust laws. This committee vigilantly will continue to maintain 
a watchful eye on operations of ATA. 

It is apparent that ATA has participated in many agreements and 
joint activities affecting air transportation which have not been ap- 
proved by the Civil Aeronautics Board. Stuart Tipton at the hear- 
ings testified that no approval had been obtained from the Board 
for ATA to develop a coordinated industry program in the Air 
Freight case and to coordinate the work of the airlines’ attorneys in 
order to unify the certificated industry’s presentation to the Board. 
Mr. Tipton contended that joint industry activity, limited to appear- 
ances before the Board to oppose pending applications for operating 
authority, could not be a violation of the antitrust laws because the 
carriers in the airlines industry by statute are “free to oppose the 
introduction of additional competition.” ?** Mr. Tipton stated in this 
regard : 

My comment on it is this: That they do not violate the 
Sherman antitrust laws by opposing before the regulatory 
agency the introduction of new competition. That is the 
whole scheme of the statute, that that opportunity is to be 
provided to you, that you address yourself to the regula- 
tory agency and say there shall be no more, and the regula- 
tory agency decides whether there should be. Now, in that 
area, in my opinion, you cannot have a violation of the anti- 
trust laws; but there are many other areas in which, in re- 
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sponse to particular types of action, even in a regulated in- 


dustry, you would have the possibility of antitrust viola- 
tions.?77 


While it is true that the Civil Aeronautics Act affords the estab- 
lished carriers the right to protect their property rights by opposing 
the grant of operating authority requested by new applicants, it does 
not follow that the right of the individual carriers extends to their 
trade association. Nor does the right of the individual carriers to 
oppose new applicants confer a right to act jointly without approval 
by the Board through their trade association to prevent ‘the entry of a 
new competitor or a group of competitors. 

Wholly apart from the agreements and joint actions involved in 
ATA’s function with respect to the certificated industry’s presenta- 
tions to the Board, many other agreements and joint actions that 
affected air transportation were participated in by ATA which never 
were submitted to the Board for its approval. The industry’s public 
relations campaign against the all-cargo carriers itself never received 
the Board’s approval, nor did the numerous subsidiary agreements 
involved therein. While the Board approved the establishment and 
operations of JAMTOs to secure military business through joint 
action, such approval would not extend to the activities underlying an 
agreement not to establish a JAMTO because to do so would permit 
nonscheduled competitors to secure representation at Parris Island. 
ATA and some of the certificated carriers have made such an agree- 
ment, however, and it was not submitted to the Board for approval. 

With respect to the applicability of the antitrust laws to concerted 
action by the carriers subject to the Civil Aeronautics Act, it is clear 
that there is a substantial although undefined area of conduct not 
exempted from antitrust enforcement. Where specific joint industry 
activity is lawful under the act or antitrust immunity has been granted 
pursuant to section 412, the national antitrust policy should be para- 
mount if such joint activ ity were an inherent part of an unapproved 
overriding agreement that amounted to a conspiracy in restraint of 
trade or an attempt to monopolize. Similarly antitrust enforcement 
should apply to the carriers’ joint activities undertaken in connection 
with and subsidiary to agreements for which the Board has granted 
approval under section 412, as in the case of the JAMTOs. Immunity 
from the antitrust laws extends only to those acts “* * * authorized 
approved, or required * * *”**S by the agreement approved by the 
Board. Unless this test is intial agreements and joint activities 
undertaken by the carriers although related and subsidiary to an ap- 
proved agreement should be amenable to antitrust enforcement. 

To date no antitrust proceeding has been brought by the Antitrust 
Division of the Department of Justice to determine the scope of anti- 
trust applicability to the activities of ATA and its member carriers 
insofar as domestic airline operations are involved. Many of ATA’s 
agreements and joint activities with its member carriers, how ever, were 


challenged in a private antitrust case instituted by Slick Airways, 
Inc.?7° 


277 Hearings, vol. . p. 1849. 

28 Sec. 414, 49 U. C. 494. 

29 Slick Airways, as v. American Airlines, Inc., et al., 107 F. Supp. 199, D. N. J. (1951). 
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Slick’s complaint named American, United, TWA, Air Cargo, Inc., 
and ATA as defendants and alleged that ATTA and its member car- 
riers had entered into a conspiracy in violation of the anti-trust laws 
to monopolize air transportation in general and to drive Slick out of 
the airfreight business. In explanation of this conspiracy Slick in 
its complaint stated : 


The defendants, together with other passenger carriers, 
have consistently employed as a tool of this conspiracy the 
trade association known as ATA. The defendants Ameri- 

can, United, and TWA dominate this association, particu- 

larly insofar as freight policies are concerned. As a subdi- 

vision of this association, there was created and still exists 

the Air Traffic Conference, which provides the machinery 

for establishing rates, for controlling trade practices, and 

for limiting competition among the major passenger carriers. 

Among the highly paid officials of ATA are individuals 

officially registered as lobbyists who appear before the Con- 

gress and before other Government agencies. A substantial 

part of the time of such persons is spent in furtherance of 

the conspiracy to keep all newcomers out of the industry and 

to vest the major passenger airlines with exclusive dominion 

over it. The ATA also issues publications and pamphlets 

explaining the “position” of the “established airlines” on 

various controversies. A substantial number of these deal 

with the proposed entrance into aviation of other carriers 

and are published pursuant to the conspiracy herein 

alleged.?* 

An important element in the Slick complaint was the allegation 

that the certificated industry and ATA had agreed to delay issuance 
of Slick’s certificate of public convenience and necessity for the great- 
est possible length of time. This dilatory tactic, Slick contended, 
was an abuse of Civil Aeronautics Board procedures and was an essen- 
tial element of the conspiracy. Such an agreement for joint industry 
activity, Slick contended, was beyond the power of the Civil Aero- 
nautics Board to approve and immunize from the antitrust laws. 
Among others it was alleged that AT A and the certificated industry 
used the following ways and means in their abuse of the Board’s 
procedures: 

Efforts to block certification have included an organized, 
rehearsed, and well planned campaign of opposition before 
the Board; the use of ATA as a formal party to the proceed- 
ing in an effort to convince the Board that certification of the 
plaintiff would be contrary to the wishes of the “established 
airlines” of the United States; the dissemination of false and 
misleading and harmful propaganda about the plaintiff and 
other independents; an effort through congressional appear- 
ances and public statements to create a bac kground of adverse 
congressional and public sentiment against which certifica- 
tion by the CAB would be difficult.” 


rl . . . “1° 
Che numerous antitrust problems involved in the Slick case were 
not resolved by judicial determination. Although Slick prevailed 
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in the courts as to the defenses the certificated industry advanced with 
respect to the right to maintain an action because of the primary 
jurisdiction issues,2® the case was settled by the parties and dismissed 
on March 28, 1956, before trial of the antitrust allegations. 

After consideration of its record, the committee,is of the view that 
a substantial number of ATA’s activities for its member carriers in- 
volve serious antitrust problems. Some of these activities flow from 
agreements so apparently antithetical to national antitrust policies 
that the committee does not believe they were the kind of agreement 
that Congress intended to be submitted to the Board, or if submitted, 
that the Board would or could approve. Further, even where anti- 
trust immunity may have been available had the particular agreement 
been submitted for approval under section 412, many of the | joint ac- 
tivities and agreements undertaken by ATA and the certificated in- 
dustry that are of competitive significance have not been so submitted 
and accordingly remain subject to the antitrust laws. For these rea- 
sons the committee recommends that the Antitrust Division of the De- 
partment of Justice undertake at an early date a comprehensive in- 

vestigation into the relationship of ATA to its certificated members 
to ascertain whether the trade association has been a vehicle for joint 
activities that have involved violations of the antitrust laws and to 
delineate any current activities that may be unlawful. As a result 
of its investigation the Department of Justice should be in a posi- 
tion to submit to the Congress recommendations for legislation 
needed to assure effective procedures for the grant of antitrust im- 
munity under section 412 and for the maintenance of competitive con- 
ditions in the airlines industry. Commercial air transportation is 
too important to the national welfare and to the national defense 
to permit eventual resolution of the problems involved in the appli- 

cation of our antitrust laws in this industry longer to depend for 
determination upon antitrust suits instituted by private parties rather 
than by Government antitrust enforcement officers. 

The committee recognizes that Congress intended, in the section 412 
procedures, to prov ide a means for the grant of antitrust immunity. 
Nonetheless the Congress also intended that competitive forces should 
assist in the development of the industry. The committee believes the 
Board should clarify its section 412 procedures so that in the future 
any antitrust immunities would extend only to specific industry pro- 
grams limited to well-defined objectives. To obviate criticism in the 
future, there is a need for a greater degree of certainty with respect to 
antitrust immunities granted pursuant to section 412. 

One phase of ATA’s campaign to prevent new competition has been 
its appearance on behalf of its members in the Roard’s quasi-judicial 
proceedings. Although the committee has reached no conclusion as 
to whether ATA’s appearances have been pursuant to an unlawful 
conspiracy, as alleged in the Slick case, the committee questions the 
wisdom and the utility in permitting this practice to continue. In 
the first place, inasmuch as ATA’s appearance in the Board’s pro- 
ceedings is not a frequent occurrence, denial of this privilege should 



























%2 Slick Airways, Inc. v. American Airlines, Inc., et al., 107 F. Supp. 199, D. N. J. (1951), 
app. dismissed, 204 F. 2d 230 (1953), cert. den. 346 U. S. 806 (1953). 
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not result in hardship to either ATA or the Board. In its brief in 
the Air Freight case ATA contended : 

The association does not as a rule intervene in new-route 
proceedings. The number of times it has done so in the 10 
years since the Civil Aeronautics Act was passed can be 
counted on the fingers of one hand. It is only when the pro- 
ceeding involves issues of policy of such importance as to 
affect the air transportation system as a whole that the asso- 
ciation seeks permission to be heard. This is such a case.”* 


On the other hand, denial of the privilege to intervene heretofore 
granted to ATA should materially lessen the burden imposed on the 
Board. When ATA appears as a representative of the certificated in- 
dustry its presentation to the Board in many instances duplicates the 
materials and information presented by its member airlines. ATA’s 
own policies prohibit it from presenting to the Board any view not 
approved by its membership and indeed ATA can only act if its 
membership is virtually unanimous as to the position it is to take. 
Further, any information ATA can provide already would be avail- 
able to the Board in any event. An essential function performed 
by ATA’s economics division is to provide the member carriers 
with materials and information needed in proceedings before the 
Board. In addition, the services of ATA’s legal division are avail- 
able for work with the attorneys of certificated carriers at all times 
and when problems arise that affect the entire industry, it coordi- 
nates the efforts of the airlines’ legal staffs. 

When ATA appears, its materials not only burden the record with 
duplicatory materials. The duration of the proceeding also is ex- 
tended by virtue of the time required for ATA’s attorneys to cross- 
examine witnesses and to present oral arguments to the examiner 
and to the Board. This necessarily must delay the Board’s final dis- 
position of its already protracted case. Any unnecessary delay in a 
proceeding involving operating authority for new applicants is bene- 
ficial to the interests of the established carriers and is an additional 
handicap on the efforts of the newcomer. In view of these considera- 
tions the committee recommends that in the future the Civil Aero- 
nautics Board should scrutinize carefully any application of ATA to 
intervene independently and in addition to its member carriers in the 
Board’s quasi-judicial proceedings. 


#3 Hearings, vol. 3, p. 2012. 
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CHAPTER V 
TRAVEL AGENTS 


Congress, in the Civil Aeronautics Act, conferred extensive powers 
on the Board to regulate all persons engaged in “air transportation.” 
Since the term “air transportation” does not include the sale of air 
travel tickets, the Board has no authority to regulate directly entry 
into the travel agency business. Lack of such authority was recog- 
nized by the Board in its statement, “Travel Agency Agreements” 
submitted to the committee at the hearings. There the Board said: 


The term “aiz transportation” does not include the sale 
of air transportation or ticket agency services, and, accord- 
ingly, there is nothing in the Civil Aeronautics Act which 
prohibits a ticket agent from engaging in such business with- 
out first securing prior Board authorization therefor. Any 
person is free to act as a ticket agent for any airline which 
cares to use his services without securing Board approval. 
In this sense, the Board does not have jurisdiction to “license” 
travel agents.’ 

Board approval under section 412 of the act of a series of agree- 
ments submitted by the certificated industry, however, has. resulted 
in the exercise of controls, with immunity from the antitrust laws, 
by the air traffic conference, over entry into the business of selling 
travel agency services for air transportation on the scheduled in- 
dustry’s routes. Thus, by indirection, the Board has authorized a 
type of regulation it could not undertake to exercise directly itself. 

For the past 15 years the majority of the certificated carriers 
through joint action in the Air Transport Association, have pre- 
scribed the conditions which travel agents must meet and under which 
they must operate in order to qualify for commissions on sales of 
passenger space on any of the member airlines. These conditions 
apply whether the travel agents’ sales are made in conjunction with a 
tour, excursion, or any other form of air travel. 

Before he is eligible to act as a travel agent for a certificated car- 
rier, a travel agent must be accredited by ATA’s air traffic confer- 
ence. Once qualified, the agent must thereafter observe an elaborate 
regulatory code prescribed by the conference, on penalty of his ac- 
creditation being canceled. In addition, the air traffic conference has 
peremptory power to cancel an agent’s accreditation by decision made 
in closed secret session. ATC’s procedures provide a travel agent no 
right of appeal, and there is no requirement that he be advised of the 
reasons for his cancellation. 


1 Hearings, vol. 1, p. 318. 
2 According to the Air Transport Association, “the affairs of the air traffic conference 
* * * include, by definition, all matters involving, directly or indirectly, traffic; sales ; and 
advertising problems upon which the members of the conference desire joint and coordi- 
nated action” (hearings, vol. 3, p. 1456). 
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The scheduled industry’s agency system is founded upon an agree- 
ment among the ATC carriers. This agreement defines the condi- 
tions for de saling with travel agents.and establishes a standard com- 
mission rate for their remuneration. Deviations from the ATC 
agency resolution subject a carrier to a system of enforcement sanc- 
tions administered by the Air Transport Association. Penalties for 
violations of the agency agreement include a possible fine of $25,000 
for each offense, in addition to costs and other measurable damages 
that might be involved.* 

ATA’s agency system was approved by the Civil Aeronautics 
Board under section 412 of the Civil Aeronautics Act in April 1941, 
It has persisted without substantial alteration to the present time, 
despite the far-reaching changes that have taken place in both the 
travel-agency business and in commercial air tr: sportation itself. 

Travel agents who sell tickets for flights on international routes are 
subject to a substantially similar system of controls. All United 
States-certificated airlines that are engaged in foreign air transpor- 
tation are parties to the travel-agency agreement promulgated and 
administered by the International Air Transport Association 
(IATA). IAT A is the trade association of the certificated airlines 
flying international routes. Insofar as the participation of American 
carriers is concerned, the Civil Aeronautics Board has extended its 
approval to [A'TA’s program. 

In its statement to the committee, the Board contended “* * * the 
agency arrangement secures important public benefits and, on an 
overall basis, serves the best interests of the ticket agents, the air- 
carrier, parties to the resolution, and the public.” ¢ 


THE NATURE OF THE TRAVEL AGENCY INDUSTRY 


During the hearings, travel-agent representatives testified there are 
currently approximately 5,000 travel agencies doing business in the 
United States and Canada, of which approximately 2,000 are accred- 
ited to sell tickets for the certificated carriers.’ This comparatively 
young industry is made up in the main of small firms with a hgh 
degree of participation in the detailed operations of the business re- 
quired of the owner-manager. Although there are some large firms 
in the industry, the “typical” travel agency has gross bookings of about 
$300,000, which yield a gross business income aver: ging $20,000 yearly 
and a net annual income averaging from $5,000 to. $7,009.° 

There are two travel-agency trade associations: The American So- 
ciety of Travel Agents (ASTA) with a membership of about 1,100, 
and the Travel Agents Guild of America (TAGA), organized in 
September 1955, with a membership of less than 100.’ in terms of 
bookings, ASTA travel agents account for almost $500 million in gross 
volume annually. One-fifth of the gross bookings of “the typical 
ASTA agent” comes from the sale of domestic air transportation. 
Conference appointments with the ATC are held by 89 percent of 
all ASTA agents.® 


gs, vol. 3, p. 17686. 
atines vol. 1, p. S21. 
-arings, vol. 1; p. 320; hearings, vol. 4, pp. 2356, 2362 
6 Hearings, vol. 3, p. 2: 85. ¢ ‘f. CAB, North Atlantie Tourist Commiasion case, docket No. 
22, appendix, initial decision of examiner, served May 26, 1952. 
7 Hearings, vol. 3, p. 2285; hearings, vol. 4, pp. 2357, 2359. 
8 Hearings, vol. 3, p. 2285. 
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Definitive statistics on the total market for travel are not available: 
Estimates covering the classes of travel with which travel agents are 
concerned, however, range from an annual expenditure of $6 billion 
to $8 bi llion. 

Until recent years, the services of travel agencies were confined 
largely to providing accommodations in the narrow and specialized 
steamship market. Over the last decade, the travel-agency business 
has experienced tremendous expansion due to such factors as a favor- 
able rate of population growth, a high level of national income, the 
long-term trend toward a shorter w orkweek, mass travel opportunities 
for the middle-income class group, and technological improvement en- 
compassing the development of highspeed aircraft, as well as the 
modernization of facilities for other classes of transportation and 
hote ‘| accommodations. 

There is every reason to believe that the travel market will continue 
its recent substantial rate of growth, and that the role of the travel 
agency in this process will be substantial2° In view of the continuing 
expansion trends in air transportation, the air-travel market. will be 
increasingly important to the travel-agency industry. 

While there are significant variations in ctheda of operation, the 
functions of the “typical” travel agent has been described as follows : * 


He spends a substantial part of his time and labor im ad- 
vertising and promoting tr rea This may be done by one or 
more of thee ustorti iry means of publicity, such as newspaper, 
radio, or television; speaking and exhibiting travel pictures, 
both ti and moving, to local groups; distributing h: andbills: 
or direct mailing of travel folders. 

Once a client is attracted to the agent’s office he must be 
given personal attention and his needs for information and 
advice ee and, if possible, a trip sold. The nature of 
this work, of course, varies with the individual client, but a 
person who does comparatively little traveling might want 
information upon the following matters 

(1) The cost by the various modes and classes of transpor- 
tation. 

(2) Distances and times involved. 

(3) Ty ype of accommodations obtainable, 

(4) Schedules available. 

(5) Method of obtaining passports. 

_ (6) Comparative merits of surface and air transporta- 
tion. 
(7) The availability of living accommodations at the point 
or points of destination. 

The travel agent is called upon to plan various aspects of his 
client’s journey (including motor transportation, itineraries, hotel, 
and other accommodations en route, sightseeing, etc.) and to quote 
a firm price for the composite trip, including compilation of various 


*Cresap, McCormick & Paget, Survey of the Travel Agency Business, April 1955. This 
comprehensive study was conducted by the management-consultant firm of Cresap, Me- 
Cormick & Paget for the Americ 1D Society of Travel Agents and was submitted as an 
exhibit at the hearings (vol. 4, D. 99) but has not been incorporated in the printed 
record because of its bulk. 

10 Tbid., p. IV—16. 

MCAB North Atlantic Tourist Commission case, docket No. 5422, appendix, initial 
decision of examiner, served May 26, 1952. 
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fares, rates, tariffs, and applicable taxes. On receipt of an order for 
specified travel, the travel agent must accomplish the necessary reser- 
vations for the accommodations requested. Finally, the ticket must 
be issued and the fare collected.” 

Some travel agencies specialize in planning and operating tours, 
both domestic and foreign, which are marketed through other agents, 
Such an agent may specialize in a particular geographical area and 
is regarded as a “wholesaler” of the tours he plans and operates, 
Other agents, who are referred to as “retailers,” provide a considerable 
amount of booking for the tour. Another speciality is devoted to 
“those segments of the population having the same national origin 
and * * * arranging trips for this clientele to the country of origin 
either on busness or to visit friends and realtives.” ™* 

In addition to the convenience afforded by numerous widely dis- 
persed ticket-booking facilities, travel agents provide the public an 
opportunity for an objective appraisal of competing airline services. 

ounsel for AST A, in a brief filed with the CAB, pointed to a num- 
ber of services provided by travel agents that could not be provided 
by the airlines’ ticket offices. He said: 


* * * The individual airline offices are not in a position to 
render such service, since they do not offer bookings on air- 
lines generally and on competing lines in particular—though 
in many instances such competing lines offer a service more 
convenient to a particular passenger. * * * the great ma- 
jority of the ticket offices of the carriers are situated in the 
center of the larger cities and at the airports and do not 
offer the convenience and service to the public that is offered 
by the numerous independent agents, who have their offices 
scattered not only in various parts of the larger cities, but 
also in the environs and suburbs, where, by reason of distance 
from the carrier’s office and the expense of telephone-toll 
charges for calls to carriers offices, the traveling public 
would be inconvenienced if forced to do business exclusively 
at the ticket offices of the carriers. Moreover, the carriers 
cannot through their ticket offices offer a general travel serv- 
ice to the public * * * * 


The travel-agency industry makes an important contribution to air 
transportation and provides important benefits to air carriers. In this 
regard, the Civil Aeronautics Board said : 


The desirability of air carriers maintaining agents as a 
sales medium cannot be questioned. Through the mainte- 
nance of agency relationships, carriers are provided exten- 
sive sales outlets to aid in the development of business 
without maintaining ticket and information offices at numer- 
ous points. Increased sales representation is provided, which 
in many instances otherwise would be costwise prohibitive.” 


12 Since travel may now extend to virtually any part of the globe, there are a number 
of miscellaneous functions which the travel agent may perform for his client, as, for 
example, help in handling applications for passports or furnishing information on such 
matters as health, customs regulations, and currency-exchange problems in foreign lands, 
1a tee American Tourist Commission cases (CAB Docket No. 5422), decided August 

4 Hearings, vol. 2, p. 1334. 

%JATA Agency Resolutions Proceedings, Docket No. 3350, January 26, 1951. 
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The Board’s view is fully endorsed by the ATC, in its statement 
that— 
* * * in the case of all of the scheduled airlines, both large 
and small, considerable reliance must be placed upon the 
travel agents to promote traffic at off-line points. As a result, 
the scheduled airlines regard the travel agents as an integral 
and essential part of their sales promotion and service pro- 
grams.*® 
THE CONFERENCE SYSTEM 


There are significant variations in the degree of joint industry 
action involved in the appointment of agents for the sale of travel 
and related services. 

The great majority of hotels and resorts, foreign railroads, and 
sightseeing companies have not established any joint industry arrange- 
ment for the appointment of agents, but rather will accept business 
from virtually any firm or individual representing himself as a travel 
agent.?” 

rAdvalene, steamships, and domestic railroads, by contrast, appoint 
travel agents pursuant to agreements promulgated by industry com- 
mittees or “conferences.” The “conference” system, in its most favor- 
able light, has been defined as “joint action by the carriers to stand- 
ardize relations with agents and to establish a list of qualified agents 
from which the individual carriers can pick their representatives.” ¥ 
The conference designates specific firms as authorized agencies, and 
establish the standard conditions applicable to all agency agreements. 

There are six conferences dealing with travel agency matters in the 
United States and Canada: The Air Travel Conference of America 
(domestic air transportation), International Air Transport Associa- 
tion (foreign air transportation), Transatlantic Passenger Confer- 
ence (steamship), Western Hemisphere Passenger Conference 
(steamship), Transpacific Passenger Conference (steamship), and 
the Rail Travel Promotion Agency. 

Among the United States carriers notable differences exist in con- 
cept as to the utilization of travel agents. The following differences 
were noted in ASTA’s study: 

The steamship lines and international airlines consider 
that agents can serve most markets more effectively and 
economically than these can be served directly. 

Most of the larger domestic airlines feel that competitive 
and traffic factors require that they establish extensive net- 
works of direct sales offices, and so they place lesser depend- 
ence upon the facilities of travel agents. 

The railroads have accepted the principle of selling 
through travel agents only with respect to carefully definec 
“tours.” 7 


1° Hearings, vol. 8, p. 1760. 
17 Cresap, McCormick, and Paget, op. cit., p. ITI-6. 
18 Hearings, vol. 3, p. 2286. 
1% Cresap, McCormick, and Paget, op. cit., p. IIT—6. 
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AIR TRAFFIC CONFERENCE AGENCY PROCEDURES 


It was on April 18, 1941, that the CAB first approved an agency 
resolution submitted by the ATC which, according to the Board, 
incorporates the ‘ ‘procedure i in use today.’ 1m 

The Air Traffic Conference’s master agency resolution establishes 
the operating conditions for travel agencies permitted to sell trans- 
portation for the certificated airlines on a commission basis in the 
United States and Canada.” 

ATC’s procedures require a travel agency that desires to qualify 
for commissions on the sale of certificated airline transportation first 

to be “accredited” by a committee of air carriers. 

In its agency resolution, ATC stipulates that “Any person who de- 
sires to be named * * * shall make written application to the executive 
secretary through a member.” *? This requires an agent to become 
accredited to first prevail on a certificated airline to act as his sponsor. 

His application is then presented for review to the “agency com- 
mittee” which is “empowered to approve or disapprove any * * * 
application.” This committee is composed of representatives of seven 
ATC members and meets “no more frequently than once each year.” 
The agency committee, in passing upon applications, acts by a two- 
thirds vote of the members present. If they so desire, other ATC 
carriers are eligible to participate in meetings of the agency com- 
mittee,?% 

The criteria which guides the agency committee in its considera- 
tion of an application are “the willingness, ability, and activity of 
the agent in promoting and selling air passenger transportation, par- 
ticularly vacation, pleasure, and tour travel; the number of author- 
ized agency locations in the area involved; and the need of members 
for agency representation in the area involved.” * The applicant 
must also have “a satisfactory credit standing and a reputation for 
ethical practice in the sale of passenger transportation and services 
related thereto.” 

There is no right of appeal or review afforded an agent from an 
adverse decision of the agency committee. Nor can the agent deter- 
mine the basis upon which his application was rejected. 

Accreditation, when given, extends only to sp ecified business loca- 
tions, designated as the “authorized agency location”, which must, in 
order to meet aa qualifications, be operated on an independent 
basis, exclusively or primarily “for the promotion and sale of pas- 
senger transport: i ion and general travel services.” 

After a travel agent has been accredited, the ATC retains com- 
plete control over continuation of his status. The ATC agency com- 


20 Hearings, vol. 1, p. 319. With the advent of World War II the payment of commis- 
sions to agents was suspended. ‘Thereafter, on September 27, 1945, the Board approved 
a revised version of the agency resolution (CAB No. 402), which among other provisions 
reinstated the 5 percent commission rate on the sale of domestic air transportation. With 
the subsequent incorporation of other amendatory resolutions approved by the Board from 
time to time, there evolved the ATC agency resolution which is currently in effect. 

21 Reproduced at hearings, vol. 3, pp. 1774-1786. The agency resolution and its amend- 
ments are compiled in a trade practices manual distributed by the ATC to the member 
earriers and binding upon them. 

22 Sec. IV—B, hearings, p. 1776. [Emphasis supplied.] 

*% Agency resolution, secs. IV-C and IV-D, hearings, vol. 3, p. 1776. The applicant also 
is required to comple te a comprehensive questionnaire for the use of the agency committee, 
hearings, vol. p. 1815. 

2% Avency re solution, sec. IV—C, hearings, vol. 3, p 1776. 

> Hearings, vol. 3, pp. 1775 -1776. Only in exc: ptional cases may the agency committee 
deviate from the requirement that the “authorized agency location” be a “bank travel 
department, a transportation bureau, or a travel bureau” as defined in the agency resolution. 
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mittee may “review the eligibility of an agent” on its own initiative 
at any time and is required to conduct such a review on request of any 
member carrier. If a review is condueted, two-thirds of the commit- 
tee must again approve the agent’s 3 eligibility at that time or he loses 
his accredited status.2* At present, there is no right of appeal from 
an adverse decision of the committee in its review of the agent’s status. 

After approval of his application and entry of his name on the 
“agency list,” the agent must enter into a standard sales agency agree- 
ment with the certificated carriers who compose the Air Trailic Con- 
ference. Although there is a procedure by which a carrier can enter 
into a sales agency agreement without prior approval of the agency 
committee, the normal procedure requires approval of the agency 
committee prior to the agent’s functioning on behalf of any confer- 
ence carrier.” The sales agency agreement ” * prescribes and delimits 
the scope of the agent’s authority ‘and activities, sales office location, 
the deadlines by which he must make collections and remittances, 
sales requirements, maximum remunerations and commissions, and 
many other basic conditions governing the agent’s method of opera- 
tion and rel: ationships with the ATA carriers. 

Upon the execution of this agreement any member carrier is au- 
thorized to appoint the approved agency as its agent by the delivery 
of a standard “Certificate of appointment.” Only after he has re- 
ceived his certificate of appointment may the agent proceed to sell 
transportation for the conference carriers at a commission.” The 
travel agency is also required to pay to the ATC an entrance fee of 
$50 in addition to an annual fee as fixed by the conference.” 

The sales agency agreement implements section VIIL of the agency 
resolution by which the carriers are mutually bound not to pay travel 
agents in excess of the maximum commissions fixed by the ATC. 
The standard commission rates established by the contract are a ceil- 
ing of 5 percent on the price of domestic air transportation, 7 percent 
on international trave I, and 10 percent on ‘‘advertised” or “independ- 
ent” air tours that include such items as hotel accommodations, sight- 
seeing, and plane transportation in a single all-inclusive price 
“nackage.” 3 


‘Agency resolution, see. IV G. The pertinent provision of the agency resolution reads: 
‘The committee may, from time to time, on its own initiative, and shall upon the applica- 
tion of any member, review the eligibility of any agent or any authorized agency location. 
In any such review, the committee shall consider the same factors as would be considered 
in acting upon an original application, and in addition shall consider the experience of the 
members with such agent and the agent's record in performing its sales agency agreement 


with the m¢ mbers. Approval of the elizibility of any agent or any authorized agency loca- 
tion shall require the affirmative vote of two-thirds of at eee present and entitled to 
vote ata duly ¢ onstitute d meeting of the committee.” Id. 777. 


Agency resolution, sees. IV-H and VITI-B, hearings, maf 3, pp. 1777, 1781. There 
are three pos gsible sontienbatian in which the executive secretary of the ATC “if requested 
in writing” by a member carrier may place a person’s name on the agency list and enter 
into a sales agreement with that person without prior approval of the agency committee: 
(1) where any person “acquires the ownership of the business of any other person whose 
name appears on the agency list then in effect”; (2) where a member “desires representa- 
tion in a community in which no other authorized agency location exists’’ and there is no 
authorized agency location within 20 miles of that community: and (3) where a member 
Wishes to designate ‘‘as an authorized agency location” a place of business which has been 
included on the appropriate IATA list of agents “continnously during the most recent 12- 
month period.” In each instance this status is contingent upon final action by the agency 
committee 

* Reproduced at hearings, vol. 3, pp. 1786—1794. 

» Hearings, vol. 3, p. 1787 Par. 4 of the standard sales agreement provides that 
the “Carrier may, at its option, provide the agent with supplies of its ticket forms or ex- 
change orders for issuance to the agent’s cHents te cover transportation purchased.” 

0 Sales agency agreement, par. 20, hearings, vol. 3, p. 1791 and pp. 1797, 1801. 

Agency resolution, sec. VITI-C; par. 8 and schedule A, sales agency agreement, hear- 
ings, vol. 3, pp. 1781-1782, 1788-1789, 1793. 
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A significant feature of the sales agency agreement is that it “may 
be terminated at any time by the carrier.” The agreement may be 
terminated for “any reason * * * deemed suflicient by the carrier,” 
and the carrier is under no “obligation to justify such termination.” ** 
According to testimony at the Theasiuns, in the event that any one 
carrier terminates the agency and repossesses its ticket stock and 
certificate of appointment, it is the general custom that all other ATC 
airlines also shortly withdraw their 2 appointments.* 

The terms of the agency agreement severely restrict the agent’s 
ability to dispose of his business. An agent’s ATC appointment and 
his rights under the agency agreement are not “assignable, or other- 
wise transferable,” * and any changes in ownership or location re- 
quire prior approval of the conference authorities. As in the case of 
any new applicant, a new owner must find a sponsoring carrier. Since 
a travel agent cannot assure a prospective purchaser that the ATC 
will maintain the agency’s accredited status, “it is difficult to dispose 
of a travel agency at a fair price.” ® 


THE AGENCY PROCEDURES OF THE INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 


As pointed out by the CAB, the agency procedures of the Interna- 
tional Air Transport Association is “now substantially similar in ad- 
ministration and procedure to that of the ATC.” * 

IATA’s standard passenger sales agency agreement,” which must be 
signed by all travel agencies approved by [ATA’s agency committee 
is analogous in all material respects to the standard sales agency 
agreement used by the Air Traffic Conference. It is administered by 
IATA, and governs its relationships with over 8,000 travel agents 
accredited by that organization. 


POSITION OF THE CAB 


At the hearings, the Board took the position that it is “not adverse 
to the public interest” to approve industry agreements under which 
the ATC “carriers have the power by collective action” to: (1) Estab- 
lish “standard commission rates” ; (2) “limit the number of travel 
agents” with the concurrent “elimination of * * * nonproductive 
agents”; and (3) “limit the number of travel agents in each area to 
economic levels.” * 

It is clear that ATC decisions in these matters not only regulate the 
travel agency industry to a significant degree but may spell the differ- 
ence between success or failure in the business life of the individual 
agent. Nevertheless, the Board in its testimony at the hearings found 
nothing to criticize in the domestic agency procedures. On ‘the con- 
trary, the Board’s presentation was such as to lead to the belief that 


82 The contract also contains a provision for termination at will by the agent (sales 
agency agreement, par. 24, hearings, vol. 3, p. 1792). This ostensibly reciprocal right 
is of dubious value, since the agent would rarely voluntarily surrender his valuable 
accreditation privileges. 

% Hearings, vol. 4, p. 2364. 

*% Par. 22, agency agreement, hearings, vol. 3, p. 1791. 

% Cresap. McCormick & Paget, op. cit., p. III-8. 

% Hearings, vol. 1, p. 321. 

37 Reproduced at hearings. vol. 4, np. 2382-2389 

% Hearings, vol. 2, pp. 1055, 1056, 1079. IATA also utilizes a standard type of agree- 
ment for cargo sales agents. 
%° Hearings, vol. 1, p. 509. 
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the present agency system involved no serious problems. The CAB 
advised the committee “that the agency arrangement secures impor- 
tant public benefits and, on an overall basis, serves the best interests 


of the ticket agents, the air carrier, parties to the resolution, and the 
public.” 


The Board further contended : *° 


The services of ticket agents comprise an important part of 
the efforts of airlines which are striving to provide the trav- 
eling public with the best service possible * * * A uniform 
procedure for the selection and retention of agents makes for 
stability in the rendition of agency services to the public, and 
eliminates a potentially destructive competitive practice 
among the air carriers. The mechanics of the procedure 
are set up on a basis most practical and feasible to effectuate 
this objective * * * 

* * * Such agreements among these carriers are necessary 
to defiect their competitive efforts into channels serving the 
public interest, namely, striving to provide the traveling pub- 
lic with the best quality and dependability of service and 
equipment possible in relation to the fare charged. 

* x x * * 


Prior to the approval of these agreements, a large portion 
of these [travel] agencies were mere order takers, such as hotel 
porters. 

POSITION OF THE CERTIFICATED INDUSTRY 


Similarly at the hearings the ATC indicated that the present agency 
system which it administers was entirely satisfactory. The point of 
view of the ATC carriers was fully articulated at the hearings by Mr. 
D. W. Markham, assistant general counsel of ATA, who made the 
following contentions: * 

(1) “Every airline feels that it has a very legitimate interest in the 
agents appointed by other carriers” because an agent once appointed 
“becomes a subagent for all of the other carriers” in that “he can issue 
interline tickets involving both his immediate principal and the other 
carriers with whom his principal has interline ticketing agreements.” 
This means that “in the eyes of the general public * * * that agent 
represents the airlines generally,” so that if a particular airline “were 
to appoint every shoeshine parlor and every drug store and every 
pool hall in the commmunities they serve as their agents,” and “if 
the public is victimized by a dishonest or incompetent agent,” this 
would unfairly reflect on all the certificated airlines. Another reason 
why the “carriers feel that they have an interest in the agents ap- 
pointed by the other carriers” is that “simply as a matter of philos- 
ophy” they “feel that if one of their principal competitors appoints 
an agent, they must appoint him also * * * for the protection of 
their own competitive interests.” 

(2) Each airline is concerned with the agents it appoints because 
the “airlines are civilly and criminally liable for the actions of their 
agents.” Moreover, the airline “has a very large financial stake in 
the operations of that agent” in terms of the valuable block of blank 


# Hearings, vol. 1, pp. 321, 509. 
«1 Hearings, vol. 3, pp. 1755-1757. 
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tickets placed in his hands and the money collected by the agent 
which belongs to the airline. 

(3) The airlines not only “regard the agent as a supplement to their 
own sales organizations” but Sas specialists in developing pleasure, 
vacation, and casual- type traffic. Frequently the agents can reach 
the potential passenger in that field better than an airline sales organi- 
zation can. And consequently they want agents who have the com- 
petence * * * the knowledge, and * * * the financial resources that 
are required to do the sales and promotional job” the airlines desire. 
Therefore, the ATC asserts that as a matter of “sound sales policy” 
its agency procedure is designed to “assure the selection of competent, 
reputable, and aggressive agents.” 


TRAVEL AGENTS’ COMPLAINTS AGAINST THE AGENCY PROCEDURES 


According to the Board, notwithstanding the fact that the agency 
resolution initially submitted by the ATC has “been amended a num- 
ber of times, the basic procedure established by it and now in effect” 
has been unchall nged by any formal protest by the ticket agents or 
any other interested parties. *4i This implication, that travel agents 
have regarded the basic workings of the ATC agency resolution ‘with 
approval, is misle: aditig and, on the Board’s own records, grossly in- 
accurate. ‘There can be no question but that there has been major 
dissatisfaction on the part of the travel agencies, including those 
accredited by the ATC, with nearly all aspects of the certificated 
industry’s agency procedures that have been sanctioned by the Board. 
The agents have forcefully presented their grievances to the ATC and 
to the Board by both formal and informal protests. 


ASTA’S COMPLAINTS 


lo begin with, in July 1953, ASTA filed a formal protest against 
the existing agency system under section 412 of the Civil Aeronautics 
Act,*? which was served upon the Board and the ATC.** In its pro- 
test, counsel for ASTA made the following charges about the in- 
equities of the “basic procedure” incorporated in the ATC system: * 
It is te submitted that this procedure for the 
imposition of the will of a monopoly of carriers upon indi- 
vidual agents violates the constitutional rights of the agents 
and involves an illegal delegation of power to the carriers. 
It is submitted that it is beyond the power of the Board to 
approve, and to exempt from the antitrust laws, actions taken 
by a combination pursuant to such procedures. 





42 Hearings, vol. 1, pp. 320-321. [Emphasis supplied.] 

43 Hearings, vol. 2, pp. 1329-1338. Secs. 412 and 1002 of the act authorize the filing 
of such a complaint setting forth the respects in which agreements approved by the Board 
under sec. 412 are adverse to the public interest or in violation of the act; the Board 
may modify or rescind approvals previously granted or impose such conditions as are 
reonired by the public interest 

The agreement in question, which was proposed by the ATC, would have reduced the 
agency commission rate on domestic point-to-point travel from a flat 5-percent maximum 
to a maximum of $1.50 on one-way tickets and $3 on round-trip tickets. ASTA con- 
tended that under the proposed arrangements, commissions would have approximated no 
more than 1 percent on long-distance domestic travel, thus imposing a “death sentence” 
on such agency sales. 

“ Hearings, vol. 3, p. 2285. Since the bylaws of ASTA require, as a condition of mem- 
bership, that an agency have a reasonable number of conference appointments, the com- 
plainants were not new to the ways of the conference system. In fact, 89 percent of 
the ASTA membership is accre dited by the ATC. Also ASTA is the major, and at that 
time was the only, trade association in the field, with almost a quarter century of experi- 
ence. Hearings, vol. 4, p 2359. 


29° 


Hearings, vol. 2, p. 1336. 
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No authority is vested in the Board to broadly delegate the 
fedtitution of relations betw een the carriers and their agents 
to a combination of carriers without supervision or safeguards 
required by law. The automatic approval of such resolutions 
subject only to a substantial showing of injury by third 
parties constitutes an illegal delegation. The Board should 
be governed in regulating ATC by the provisions applicable 
to industrial committees under the Defense Production Act, 
which specify that such meetings must be supervised by Gov- 
ernment representativ es, must ‘have complete minutes, must 
only advise and recommend and not attempt to determine 
polici ies of the industry or to coerce or compel compliance 
with the committee’s actions * * *, 

In the instant case none of these elementary safeguards of 
the public interest and the interests of affected parties has 
been afforded. No overriding public interest is shown to be 
served by the proposed violation of the antitrust laws. 

At the hearings, ASTA’s president, Thomas J. Donovan, testi- 
fied : 4 

We are convinced, however, that the Board has never in- 
formed itself about the business problems and conditions of 
the travel agents, which it views almost entirely from the 
standpoint of the problems of the carriers which it regulates. 

The attitude of the travel agents which I am expressing 
here is not unknown to the CAB. In 1953, [this was con- 
veyed by] ASTA in connection with its very strong protest 
to the CAB against a proposed unilateral reduction of our 
rate of commission from 5 percent to as low as 1 percent* * *, 


The gravamen of ASTA’s complaint was the unilateral exercise 
by the ATC of arbitrary power in agency matters, free of any effee- 
tive check or supervision by the Board and without proper considera- 
tion of the travel agency viewpoint. Mr. Donovan, at the hearings, 
said : 

I am saying quite candidly that CAB has a responsibility, 
which it has so far failed to recognize fully, to take account 
of the effect on travel agents of the conference resolutions, 
both ATC and IATA, which it is periodically asked to ap- 
prove * * *. We wish to call the attention of this commit- 
tee, as forcefully as possible, to our view that the exercise by 
the Board of its statutory exemption power on ATC and 
IATA conference resolutions carries with it a clear obliga- 
tion to provide procedural safeguards to the travel agents 


in their dealings with the combination of airlines made. pos- 


sible by Bos ard action. We do not feel the CAB has so 
far discharged this obligation.” 


TAGA’S COMPLAINTS 


Criticisms directed at the workings of the certificated industry’s 


agency program by the Travel Agents Guild of America were more 
sweeping than those presented by ASTA. Mr. Richard W. Joyce, 





“ Hearings, vol. 3, p. 2288. 
Hearings, vol. 3, p. 2297. 
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TAGA’s president, asserted that the Board had in effect granted 
“licensing” powers to ATC, which cannot be considered an impartial 
and disinterested party. As a result the travel agent industry has 
been curtailed and trade restraints have occurred.* 

There are, according to the estimates of TAGA, at least 2,000 full- 
fledged travel agents “doing business in the United States who are 
without ATC acer editation, although only a handful of this group has 
failed to seek appointment by this conference. In this view, “there 
is no reason” why there should not be “four to five thousand travel 
agents appointed doing business and developing and promoting air 
travel,” “ instead of the existing 2,337 “authorized agency locations.” 

TAGA took issue with virtually every phase of the agency pro- 
cedures. With respect to the agent’s problem in securing sponsor- 
ship in the first instance, Mr. Joyce testified : 


The refusal to “sponsor” has been uniform throughout all 
the carriers, and bears no relationship to the qualifications 
of the agent. 

At a time when travel and the need for travel coun- 
sel has been increasing tremendously, as acknowledged 
by carriers, agents, and governmental bodies alike, this one 
factor “refusal to sponsor” has been most effectively used to 
curtail the growth of the travel agency industry, and at the 
same time to plant the seed for its destruction.” 

TAGA further contended that “the carriers do not desire any more 
travel agents, and are using the conferences as joint action to appoint 
only those few where pressure is brought to bear in their favor, and 
disqualify the rest with no reason.” * TAGA alleged that the quali- 
fications of the agency applicant often “played no part” in the refusal 
of the ATC to grant an appointment. Instead, Mr. Joyce contended 
the following factors account for ATC’s refusal in many instances: 


(1) In the case of an agent being sponsored for appoint- 
ment in a city served by ‘competing carriers, it is common 
practice for the nonsponsoring carrier to vote against the 
agent, as a matter of “eliminating their competitors’ agents.” 

(2) The voting at the conference consists of “horse trad- 
ing” or “you vote for my agent and I'll vote for yours.” 

(3) In the case of an agent being sponsored for appoint- 
ment in a city where there are agents already appointed, the 
carriers are happy to use as a “refusal to appoint”, the basis 
that they are protecting the interests of the agents already 
appointed.™ 


In this connection, TAGA called attention to the following com- 
plaint lodged by the owner of a travel agency located at Fresno, Calif.: 


* * * Due to what has in effect become a licensing pro- 
cedure, I have for the past year been unable to obtain 
appointments to sell air transportation from member air- 
lines of ATA and IATA, the conferences. 

Rather than consider an applying agency on the basis of 
the demonstrated need in a given area, and the ability of 

# Hearings, vol. 4, p. 2366. 

4° Hearings, vol. 4, pp. 2356, 2362. 

® Hearings, vol. 1, p. 321. According to CAB statistics, this was the number approved 
as of February 1956. 

5! Hearings, vol. 4, p. 2354. 


53 Hearings, vol. 4, p. 2356. 
53 Hearings, vol. 4, p. 2357. 
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the agent to develop new business, it is common knowledge 
in the trade that voting on acceptance of a new agent fre- 
quently becomes a matter of vote trading among the member 


airlines—the merits of the agent taking no place in the 
discussion.™ 


TAGA president Joyce testified that in his own case 1 year had 
been required to negotiate the first hurdle—that of obtaining spon- 
sorship by an ATC carrier; that he was rejected for appointment 
when the agency committee considered his application for the first 
time at its yearly meeting; and that it had taken a total of about 
214 years to secure an ATC appointment. Mr. Joyce alleged that 
the delay “was due to intercarrier pressure, a case of one carrier 
feeling that if I were appointed I would be too good an agent for 
another carrier.” © 

Another complaint of TAGA is that the carriers themselves have 
come into direct competition with the travel agencies by virtue of the 
fact that the carriers have been expanding their own sales offices 
and organizations. “These offices,” it was stated, “sell not only 
transportation, but also packaged tours operated by wholesale travel 
agents, tours constructed and retailed by the carriers themselves, 
automobile rentals, hotel reservations, and some of the related 
services one would expect to find in a travel agency.”* TAGA 
claims the agency procedures in these circumstances subject the travel 
agent to unfair competitive pressures. The conflict of interest 
involved was outlined by Mr. Joyce as follows: 


At the same time the carriers reserve the right to govern 
the travel agent’s conduct in business, and to dictate the 
business which he is permitted to handle. They reserve the 
right to invade his field and compete with him on their 
terms. 

It cannot be called fair or legal competition to allow them 
at the same time to have jurisdiction over the travel agency 
industry with whom they are competing.” 


In addition to complaints from the travel agents associations, there 
have been numerous complaints about the operation of the certificated 
carriers procedures from individual agents. Many of the individual 
complaints concerned the difficulties in obtaining sponsorship. 

Mr. James F. McManus, Levittown, N. Y., testified that the re- 
luctance of ATC carriers to sponsor travel agency applications, in 
part was based upon the concern of some airlines that travel agents 
were “ ‘intercepting’ commercial accounts.”** Regarding the car- 
riers’ attitude toward travel agents promoting “commercial” as dis- 
tinguished from “pleasure” sales, the authors of ASTA’s study con- 
clude that the “practice of what certain principals, primarily domestic 
airlines, term ‘interception’ of traffic which they believe they should 
handle directly, is a major course of friction between principals and 
agents at this time, and undoubtedly contributed to the recent attempt 


% Hearings, vol. 4, p. 2372. 

Hearings, vol. 4, p. 2358. Mr. Joyce had been associated with the travel agency 
industry for more than 8 years, and had operated his own agency business in New York 
sak for about 2 years prior to the time his application was first considered for ATC 
action. 

See, e. g., carriers’ illustrated advertisement, TAGA exhibit G, hearings, vol. 4 
facing p. 2388. This trend is primarily in the domestic field. Cf., Cresap, McCormick 
and Paget, op. cit., p. IV—20. 

57 Hearings, vol. 4, p. 2361. 

% Hearings, vol. 2, p. 1310. 
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of the ATC to reduce agents’ commissions on sales of domestic air 
travel.” *° 

The hurdles that are imposed by the sponsorship requirement were 
graphically illustrated by the experience of Mr. McManus, who op- 
erates a travel agency in “a large community of approximately 17,000 
houses.” © In 1954, the representatives of several certificated car- 
riers inspected his business but none would recommed him for spon- 
sorship. While the airline representatives were, ace ording to Me- 
Manus, “vague as to what the requirements were” it ‘ ‘developed that 
a travel agency in Hempstead, a town approximately 8 miles to the 
west of Levittown, was, by common report objecting to my organiza- 
tion of a travel agency in the vicinity of Levittown” and had indi- 
cated that it would “be ill disposed if any of the young men repre- 
senting the airlines would recommend us for sponsorship.” * The 
reputed opposition of the Hempstead agency, which geographically 
was the nearest rival concern,®? was, apparently “only one of the 
factors.” 

Nevertheless, no question was ever raised as to the financial status 
or credit rating of Mr. McManus, nor was he ever given a definitive 
reason why sponsorship was being withheld. 

In his efforts to find a sponsor ‘Mr. McManus “wrote every member 
of ATC, and * * * the main representatives of IATA.” He related 
that the representative of one of the leading certificated carriers told 
him there were “no openings at the time” but that he might be con- 
sidered more favorably for sponsorship if he gener: ated “at least 
$150,000 worth of business” within a year. 

This requirement makes it virtually impossible to qualify for a 
sponsorship “opening.” Mr. McManus stated: “ 

Now, in creating $150,000 worth of business, with the com- 
missions * * * between 5 and 7 percent [for domestic and in- 
ternational sales], you might generate commissions of maybe 
someplace between $7,500 and $9,000, the personnel that you 
have to employ and the advertising and everything else like 
that, would be substantial to write that kind of business. You 
would have to do it without ticket stock. You would not be 
like their “conference” agents. You would have to do that 


&® Cresap, McCormick & Paget, op. cit., p. IV-7 through IV-10. This study observes: 

“The business of travel agencies is frequently considered in two categories—pleasure 
and commercial. This distinction is fairly clear cut with respect to domestic travel even 
though some business undoubtedly is placed through traffic agents or other representatives 
of business firms for personal use and, conversely, some individual purchases do have 
commercial uses in mind. Purchases of foreign travel are somewhat harder to classify 
because of the frequency with which trips abroad are arranged to cover both business and 
personal plans * * * 

‘There is no marked tendency toward concentration of a high proportion of commercial 
business in any particnlar region or size of city. However, it does appear that a few 
large [travel agency] firms with over $1 million annual volume do tend to specialize in 
bookings from commercial accounts. 

* o ~ + > a * 

“* * * commercial business appears to amount to only 15 percent of the total gross 
ne of domestic travel of the typical agent, and only 9 percent of all agents obtain 
more than one-half of their domestic travel business from commercial sources. Were this 
volume related to total bookings, including foreign travel, the proportion would be even 
smaller.” 

© Hearings, vol. 2, p. 1308. 

61 Hearings, vol. p. 1309. 

® Hearings, vol. 3. p. 13 312. In the same vein a west coast travel agency stated: “It 
is frequently difficult for any applying agent to obtain sponsorship for conference appoint- 
ment due to pressures brought to bear on the airline by existing agencies.” Hearings, 


vol, 4, p. 2372. 
8 Hearings, vol. 2, p. 1313. 


» 
* Hearings, vol. 2, p. 1314. 
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oo ticket stock, and there would be no commission on 
, because there would be no assurance of the commission. 
"So you would be just doing them a favor. Before they 

“sponsor” you, they want you to write an awful lot of business 

for them. They do not provide you with the ticket stock to 

write the business, and it is just an impossible barrier that 
they have set up right there. 


There are indications that ATC’s agency procedures are utilized 
to prevent accredited travel agents from selling tickets for non-ATC 

carriers. On January 13, 1954, ATC’s executive secretary was asked 
by Kaymax Travel Agence ‘y, an approved agency in Richland, Wash., 
whether it could properly represent a small intrastate scheduled air- 
line (Johnson Airlines) which was not an ATC member. Johnson 
proposed to pay higher commissions than those paid by members of 
the conference. ATC’s reply on January 21, 1954, was that Kaymax 
could represent Johnson because the C AB had disapproved a proposed 
ATC resolution which would have restricted approved agencies from 
accepting higher commissions from outside carriers. The ATC execu- 
tive secretary recommended that Kaymax, if it had further questions, 
should “* * * approach those ATC Airlines by whom you are ap- 
pointed.” ® The ATC, however, on February 8, 1954, explained to 
the West Coast Airlines—its member in the area, for whom Kaymax 
Agency made substantial sales—the past attempts ATC had made to 
keep accredited agents from representing nonsked carriers and car- 
riers paying higher commissions than ATC members. In this letter 


ATC advised: + 


I can appreciate the competitive position of WCA in this 
matter. However, the agent is not in violation of his agree- 
ment if he undertakes to represent Johnson Airlines. It is 
important, however, that all concerned realize that an agent 
will hardly provide the services and promotional activities 
expected by ATC members under the terms of the a igreement 
if he is, in fact, sellmg transportation on behalf of other air- 
lines which pay higher commission rates. Under this premise, 
it is, of course, alw ays possi ible for the members to vote de le- 
tion of the agent from the approved ATC list, and other 
agents who have indulged in similar activities have been 
brought up for consideration at the annual review of the 
agency list by the agency committee. If Kaymax Travel 
Agency does actually promote sales over nonconference 
members which pay higher commissions, and to the detriment 
of conference members, such action on his part would, in my 
opinion, subject him to the consequences which can result by 
his failure “* * * to create and stimulate the sale of air pas- 
senger transportation offered by the carrier * * *,” © 

Thus ATC suggested a technique by which its members could bring 
pressure—the loss of accreditation—to bear upon Kaymax in the event 
it made sales on behalf of anonmember. By the same token, ATC sug- 
gested circumvention of a restriction which the Board previously had 
flatly disapproved, “because of the lack of strong and impelling rea- 

% Hearings, vol. 3, 

Hearings, vol. 3, 
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sons as to why the domestic carriers should be granted antitrust im- 
”? 


munity,” in this regard.” 





IATA PROCEDURES 


The foregoing complaints apply equally, and in some respects to a 
greater degree, to [ATA agency procedures. Nothwithstanding the 
fact that, according to the CAB, “travel agencies generate a substantial 
portion of total international ticket sales,” ® the Board has seen fit 
to relegate to [ATA even greater agency prerogatives than those exer- 
cised by the ATC. 

IATA was unsuccessful in its first effort in March 1946 to obtain 
CAB approval ® of its agency procedures. The Board objected par- 
ticularly to provisions which would have vested in the IATA agency 
committee unlimited discretion with respect to the appointment of 
authorized agents. The Board subsequently approved ” an amended 
resolution submitted by LATA which established standards to be used 
by the member carriers in making agency appointments. The amended 
resolution also provided for maximum commissions of 714 percent 
on sales of passenger transportation and 5 percent on cargo, rather 
than the fixed commissions of 744 percent and 5 percent that were 
stipulated in the initial resolution. ™ 

In January 1951 the CAB took a major step in the agency field, 
insofar as international air travel was concerned, by approving two 
IATA resolutions over the opposition of the Department of Justice. 
These resolutions provided (1) that no IATA sales agent shall be 
retained unless he agrees not to accept from non-I[ATA carriers a 
rate of commission higher than he would receive from LATA carriers; 
and (2) that general sales agents for non-I[ATA carriers shall not 
serve as [ATA sales agents without special conference approval.” 

It should be noted that the Board refused to approve resolutions 
incorporating similar provisions when presented by the ATC.” 

In its approval of these sweeping resolutions, the Board admittedly 
“recognized the possible undesirable effects inherent in these resolu- 
tions” and stated that they “will be kept under our surveillance and 
subject to further review if evidence appears to indicate inequitable 
application of the provisions thereof.” As of the time of the hearing, 
it was the official view of the Board that “nothing has been presented 
to the Board which would warrant a change in the Board’s action.” ™ 

In August 1952 the Board approved an IATA resolution that re- 
duced the commission on transatlantic sales from a 714-percent to 
a 6-percent maximum. This decision overruled the recommendations 
of the hearing examiner, who had found that, in terms of average 
operating costs, travel agents would suffer an actual out-of-pocket 


®* Hearings, vol. 1, p. 510. 
® Hearings, vol. 1, p. 510. 

® CAB No. 558. 

” Hearings, vol. 1, p. 321. The authority of the Board in this area, is restricted in 
scope to its statutory powers over United States carriers engaged in foreign air transporta- 
tion: hence the Board’s anproval of IATA agency resolutions bears the same limitation. 

7 Hearings, vol. 1, p. 321. 

2 Hearings, vol. 1, pp. 321-322; IATA Agency Resolution Proceeding, Docket No. 3350. 
At the time this case was decided, sales generated by travel agencies represented about 
one-half of the total passenger and cargo sales of the three lending American carriers 
engaged in scheduled foreign air transportation; und ageney sales constituted about 
three-fourths of the total business of Colonial Aitlines, the only nonmember of the IATA 
involved in the proceeding. 

78 Hearings, vol. 1, p. 510. 
% Hearings, vol. 1, p. 322. 
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loss on tourist sales at the reduced commission rate. ASTA also 
sought unsuccessfully to defeat the resolution. The agreement, which 
as approved was effective until March 31, 1953, operated to reduce 
the ceiling on the commission paid travel agents for the sale of 
tourist-class transportation between the North Atlantic gateways; the 
permissible maximum was fixed at 6 percent of the New York-Shannon 
tourist fare.” 

REMEDIES PROPOSED BY TRAVEL AGENTS 


ASTA’s 1953 protest ® against the basic agency procedures was 
combined with its protest against a resolution proposed by the ATC 
that would have reduced the travel agents’ 5-percent commission rate 


to a flat dollar amount per ticket. It was never acted upon by the 


Board. In 1955 the proceeding was terminated by the ATC’s with- 
drawal of its proposed resolution because of ASTA’s vigorous op- 
position. At the same time the ATC created a committee to meet 
semiannually with a travel agents’ committee to “explore problems 
arising out of the airlines’ agency relationship.” ™ 

As for the value of this committee to the travel agents, ASTA’s 
representative complained that ATC never intended the committee 
would give the travel agents an effective voice in the agency relation- 


ship. He gave the following evaluation of its accomplishments: 


Both CAB and ATC have called this committee’s attention 
to this travel agents’ policy advisory committee with the 
implication that adequate consultative machinery now exists 
to give travel agents a voice in ATC decisions. Four mem- 
bers of this committee represent travel agents, two of whom 
are from ASTA * * * While there is sume value in this 
formalized contact between the agents and the carriers in 
keeping each aware of the views and attitudes of the other 
on less controversial matters, there have been no significant 
results from any of these meetings to my knowledge. The 
travel agents’ policy advisory committee is not a substitute 
for any degree of travel agent participation in ATC deter- 
minations. At most the carrier members can only report 
what we say. They can make no agreements which bind 
ATC. These still require unanimous consent of all car- 
riers.” 

To correct the agency procedures ATA recommended that the Board 
develop “adequate standards” to govern the carriers both in their 
selection of travel agents to be accorded conference approval and in 
framing the agreements between the carriers which require joint or 
uniform action in their relations with the travel agencies. In its 
recommendations to the committee, ASTA took a noticeably weaker 





% North Atlantic Tourist Commissions Case, Docket No. 5422, hearings, vol. 1, p. 322. 
The Board held that there was no basis for concluding that agents would suffer “‘any sub- 
stantial financial injury during the period’ and that any “short-run injury could hardly 
be serious in view of the other sources of agent revenues, the overall high current levels 
of travel, and the figures * * * [from the examiner’s initial decision] showing greater 
commission revenues forecast for agents from North Atlantic air transportation in June 
1952 under the agreement than in June 1951.” The Board stated that it “was further in- 
fluenced by the belief that to disapprove the resolution might jeopardize the success of 
the North Atlantic air tourist experiment, then being initiated.” After the resolution 
savined, the commission for both first-class and tourist services was standardized at 7 
percent. 

%® Cab No. 5044, hearings, vol. 2, pp. 1329-1337. 

™ Hearings, vol. 1, p. 321. 


7% Hearings, vol. 3, p. 2297. [Emphasis supplied.] 
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position than it took in its 1953 protest to the Board. ASTA now 
sees no problem of illegal delegation of the Board’s power provided it 
has a greater partic ipation in ATC’s procedures. Most specifically, 
ASTA advocated that: 


(1) submissions [by the ATC carriers] in support of 
applications for section 412 approvals should be required 
to include, as part of the public-interest showing, a statement 

of what the applicant understands the travel agents’ views 
to ae on those changes in resolutions affecting agents; and 

) [the] CAB should make available a simplified and in- 
eee e procedure whereby, on the basis of a prima facie 
showing of failure of a conference to abide by its CAB- 
approved standards, oe travel agent can apply to CAB for 
CAB supervision of a consultative meeting with conference 
represe Diataaas CAB examiners should be made available 
for this purpose and records should be kept of such meetings. 
If requested by either the carriers or the agents, the exam- 
iner should file a brief report to the Board stating the 
position and reasoning of both sides. 

With regard to the maximum commission rates approved by the 
CAB pursuant to section 412 of the act, ASTA contended that the 
Board “* * * should undertake an investigation to inform itself 
aan the adequacy of travel agents’ commissions * * *, The 

‘AB inquiry should be directed at factors which should be taken 
into account in determining appropriate levels of commissions * 

ASTA also urged that the Board, in considering resolutions estab- 
lishing maximum commission rates that m: ry be paid by the carriers, 
require the submission of justifying data.® 

TAGA, on the other hand, rec tas a changes in travel-agency 
procedures that go far be “yond those advocated by ASTA. TAGA 
contends that the present airline conference systems are basically 
unsound. It is of the view that travel-agency standards should 
not be determined by the carriers, the travel agents, the trade asso- 
ciations of either group, or even the CAB. This function, TAGA 
believes, should be performed by the Department of Commerce which 
might well be given licensing powers over travel agencies after it had 
made a “suitable investigation of the industry’s needs.” * 











REACTION OF THE CAB TO TRAVEL AGENTS’ PROBLEMS 





Despite this mounting tide of criticism the travel-agent proce- 
dures have evoked, the Board has persistently refused to cope with 
the problem or, indeed, even frankly to acknowledge its existence. 
It is difficult to understand the Board’s sts itement, when the hearings 
started, that the “basic procedure” on agency matters established by 
the ATC has gone “unchallenged by any formal protest by the ticket 
agents,” in view of the precis se chk ullenge on this score which ASTA 
formally laid before the Board in 1953.2 

Moreover, the Board referred the committee to this particular pro- 
ceeding in which the ATC by resolution sought to drastically reduce 
agency commissions, as an example of the way in which “many issues 


7” Hearings, vol. 3, p. 2298. 

® Hearings, vol. 3, pp. 1334, 2298. 

81 Hearings, vol. 4, pp. 2362-2363. 

82 Cf. hearings, vol. 1, p. 321, with hearings, vol. 2, pp. 1829-1338. 
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are settled by negotiation between the carriers and the agents or 
between the carriers and the Board without the necessity of a hear- 
ing.” ** The Board’s account, taken at face value, would lead to a 
conclusion that the fund: amental objections of the travel agencies to 
ATC agency procedures has been dissipated by corrective action and 
that all was now harmony in the relationship between the travel 
agencies and the ATC. This was far from the case. Even ASTA’s 
representative at the hearing complained that the Board had failed 
entirely to recognize or dise har ge its basic responsibility in providing 
any “procedural safeguards to the travel agents in their dealings with 
the combination of airlines made possible by the Board action.” * 

Similarly misleading was the Board’s tactie of seeking to focus the 
committee's attention on the lack of a “formal” protest to the agency 
procedures. In any realistic view, the Board is not so circumscribed 
by the Civil Aeronautics Act in its consider ation or reconsideration of 
complaints. It is clear that the statute vests in the Board the au- 
thority, and indeed the duty, to initiate investigations into matters 
of this kind as the need arises.* 

The record is replete with testimony, such as ye statement by the 
president of TAGA: “They [the Board] stated that they had never 
received a formal complaint about the system. I think they failed 
to state how many informal complaints they had received. Their re- 
quirements so far as a formal complaint is concerned are fantastic.” * 
Similarly, Mr. McManus told the committee: “Of course I have |com- 
eae to the Board] but CAB writes back that I must complain 
under their r rules. They write in a letter to you that they have never 
had sie! ‘formal’ complaints. They have had many complaints about 
this matter.” * He pointed out also that it was “impractical” for an 
individual travel agent to mterpose a “formal” challenge under the 
appropriate section of the Civil Aeronautics Act, unless he were finan- 
cially and otherwise prepared to run the gamut of administrative 
proceedings before the Board as well as possible appellate litigation 
before a Federal circuit court of appeals. This burden increased by 
the fact that the aggrieved travel agent is not permitted to ascertain 
the reason von the carriers refused accreditation or sponsorship. 

It is « nt that the CAB should have long since been aware that 
a full inate inquiry and corrective measures were overdue. Instead 
the Board refused to recognize any problem existed and sought to 
forestall any criticism that might arise with repeated avowals that 
all was well. 

The inertia evidenced by the Board in coming to grips with the 
issue persisted, until insistent demands for action were made by the 





8 Hearings, vol. 1, p. 321. This is how the episode was summarized by the CAB: 
“The absence of a hearing is not indicative of a lack of consideration by the Board of these 
arrangements, or of a lack of concern with any antitrust aspects since, where approval 
is not indicated, the parties normally are offered the options of presenting supporting data, 
withdrawing the agreement in whole or in part, or requesting a hearing Thus many 
issues are settled by negotiation between the carriers and the agents or between the car- 
siers and the pe ird without the necessity of a hearing. For example, a resolution of ATC 


filed in 1953 (CAB No. 5044), which proposed an important change in the commission rate, 
= 'e.. mm 5 percent to a fi: rf dollar amount per ticket, was set for hearing. After pre- 
Seiving conference had been held a series of meetings took place between the American 


Society of Travel ‘Age nts, a protestant, and the members of the airlines under the super- 
vision of the examiner assigned to the case. Ultimately, the resolution was withdrawn 
and thus a formal hearing was not held.” 

§4 Hearings, vol. 3, p. 2297. 

% Sec. 1022 (b) of the Civil Aeronautics Act. 

% Hearings, vol. 4, p. 2365, 

* Testimony of James F. McManus, hearings, vol. 2, p. 1382 


On 
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committee during the hearings. When pressed at the hearings, 
Chairman Rizley finally conceded: “I think it [the agency issue] 
needs to be looked into. We will put it that way.” * 

Following the hearings which were concluded on June 15, 1956, the 
committee “requested information as to the nature and extent of the 
Board’s review of this matter.” It was advised by the Board on 
September 7, 1956, that the staff of the CAB was completing an in- 


formal investigation and would then “make appropriate recommenda- 
tions to the Board for action.” 


On September 29, 1956, TAGA filed a formal complaint with the 
CAB pursuant to section 411 of the Civil Aeronautics Act on behalf 
of one of its members whose accreditation had been revoked by the 
ATC. In addition to seeking specific relief for the particular travel 
agency allegedly aggrieved, the complaint sought a comprehensive 
review of “each and every” travel agency resolution approved by the 
Board since its inception. 

On October 24, 1956, Chairman Celler advised the new chairman 
of the CAB that with respect to the basic agency issues crystallized 
at the hearings: “I believe that it is imperative that the Civil Aero- 
nautics Board resolve this matter without delay.” * 

Finally, on October 31, 1956, the CAB issued two orders * that 
instituted investigations into the procedures used in the selection and 
retention of agents by the ATC and IATA to determine the resolu- 
tions “are adverse to the public interest or are in violation of the 
[Civil Aeronautics] Act.”*®* The Board recognized that the basic 
ATC agency resolution as amended principally covers two matters: 
(1) appointment by ATC members of authorized agents and (2) 
remuneration paid agents for the sale of transportation. Neverthe- 
less, the Board declared in its order that “we do not feel that matter 
of remuneration to agents warrants further discussion or inquiry at 
this time.” For this limitation, the Board cited only the “termination 
by consent of all parties” of the 1953 ATC resolution seeking to reduce 
commission rates, and ignored the unequivocal request of ASTA for 


an investigation into the adequacy of commission rates, that was made 
at the committee’s hearings. 


8 Hearings, vol. 1, p. 317. 

8 Docket No. 8238, Travel Agents Guild of America, Inc., and David EB. Dodgson, d/b/a 
Fruitvale Travel Center. Sec. 411 of the act authorizes the Board to investigate and de- 
termine whether an air carrier is engaged in unfair or deceptive practices or unfair methods 
of competition in air transportation or the sale thereof. 

% Td. 

* Letter dated October 24, 1956, from Chairman Celler to Chairman James R. Durfee, 
who had in the interim assumed this post at the Civil Aeronautics Board. 

% Docket Nos. 8300 and 8302, known respectively as the ATC agency resolution inves- 
tigation and the IATA agency resolution investigation. 

*% The Board consolidated with the ATC agency resolution investigation (Docket No. 
8300), that portion of the complaint filed by the Travel Agents Guild of America which, 
in the Board’s words, sought ‘an investigation of ATC procedures for selection and 
retention of agents.”’ The Travel Agents Guild of America, as well as the air carrier 
parties to the agency agreements in question were made parties to the proceedings. 

*% Hearings, vol. 3, p. 2298. The sole explanation given by the Board of its order 
for excluding the remuneration factor from the investigation is contained in a footnote 
which reads as follows: “Termination by consent of all parties of the Air Traffic Conference 
Agency Resolution Case, Docket No. 6265, by orders Nos. E—-7640, dated August 17 1953 
and E-9020 dated March 17, 1955, disposed of, without investigation, a complaint by 
agents against ATC proposed reduction in compensation to agents and agency procedures.” 

By the same token the Board rejected, but without discussion. a similar request for 
a commission rate investigation put forward by TAGA in its formal complaint filed 
September 29, 1956. Clearly, this complaint—seeking a review under sec. 411 of the 
act of “each and every’? ATC or IATA agency resolution or agreement approved by the 
Board—embraced in its scope the important resolutions which were instrumental in 
establishing the mandatory ceilings on agency commissions. Nevertheless, the Board 
in adverting to this complaint in its order of October 31, 1956, refers only to “the portion 


of the complaint * * * seeking an investigation of ATC procedures for selection and 
retention of agents.” 
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ATC’S CONCESSIONS 


Some 2 weeks after the Board issued its order for a travel-agency 
investigation, the ATC transmitted to the Board, with a request for 
approval under section 412 of the Civil Aeronautics Act, a resolution 
incorporating certain procedural changes in its master agency reso- 
lution. These proposed amendments were adopted by the ATC on 
November 8, 1956. The most significant change provided by the 
amendments is that a travel agent who has been rejected by the 
ATC Agency Committee or whose appointment has been withdrawn 
shall have the right of appeal to an impartial arbitral tribunal. Sig- 
nificantly, however, ATC amendments still do not permit the agent 
to learn why he was rejected.*® 


CONCLUSIONS 


The net effect of the Board’s approval of the agency system fabri- 
cated by the ATC and IATA has been to make it possible for the 
private trade associations of the certificated carriers to determine 
which agents, and how many of them, are to be singled out and ac- 
corded the privilege to sell transportation on the scheduled commer- 
cial airways. This entire process of decision making is carried out 
by the airlines on a unilateral basis and is not subject to review from 
any quarter. 

The present sponsorship system, which requires an agent to first 
make the rounds of all airline carriers to present his case, may op- 
erate perpetually to foreclose an otherwise qualified agent from even 
initial consideration by the accreditation committee and thus bar his 
entry into the field of scheduled air transportation. Once past this 
hurdle, factors such as conflict or collusion between carriers may serve 
to defeat the applicant who has already risked considerable capital 
in his operations. Moreover, the substantial investment and liveli- 
hood of the accredited agent remains in constant jeopardy, since he 
can continue to deal in scheduled air transportation only on suffrance 
of the carriers’ trade associations. 

These are life-and-death powers over the economic survival of the 
travel agents affected. Yet the ATC and IATA may exercise them 
arbitrarily and without restraint. An agent, unable to obtain a car- 
rier sponsor, is forever barred from presenting his case for considera- 
tion. Neither the Board nor anyone else can determine why. If a 
sponsored agent is ultimately rejected by the accreditation committees 
which act in closed session, the reason is not subject to disclosure nor 
is it even a matter of record.** Furthermore, if the accreditation of 


* The other principal changes that would be made in the existing procedure are: An 
application for accreditation could be filed by a travel agency directly with the ATC, in- 
stead of through a sponsoring carrier, but would still not be considered for action by the 
conference unless a member airline indicates its willingness to sponsor the applicant; 
the ATC Agency Committee, which passes on such applications, would meet quarterly in- 
stead of ‘“‘no more frequently than once a year’; a two-thirds vote of the agency commit- 
tee would be required to remove a travel agency from the approved ATC agency list after 
“review” of his “qualifications” instead of the present automatic removal if less than 
two-thirds vote to retain the agency; in the event a travel agency is sold, the new owner 
will be placed on the agency list at his own request, and can be removed only by a two- 
thirds vote of the agency committee (while at present, the new owner can be placed on 
the agency list only at the request of a sponsoring carrier, “pending committee action as 
in the case of a new applicant’), and travel agents would be prohibited from doing 20 
ercent or more business with the agency owner thus preventing a user of transportation 
Tom, in effect, receiving a rebate through the use of “house” or ‘captive’ agents. (Letter 
dated November 15, 1956, from Frank J. Macklin, executive secretary, ATC, to Hon. James 
R. Durfee, Chairman, Civil Aeronautics Board.) 

® Hearings, vol. 3, p. 1763. 
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an approved agent is summarily revoked, the same veil of secrecy is 
drawn. 

Thus, joint industry action, which may do serious harm to present 
and prospective agents, remain immune from the antitrust laws and 
is subject neither to governmental review nor review from any quar- 
ter. At worst, as the travel agents testified, they may be at the mercy 
of the carriers’ whim or a variety of considerations unrelated to the 
merits of their case. Since it is not privy to the secret sessions of 
ATC or LATA the Board is in no position to assess or endorse the 
—? of their procedures. 

Phe CAB has placed major emphasis, both in its answers to the 
committee’s quest ionn Lire and in its appearance before the committee, 
upon the spectacle of the airlines dealing with “mere order takers 
such as hotel porters” and the need for the “elimination of such non- 
prod ictive agents” in order to prevent serious “competitive abuses.” * 
Indeed, the Board advised that without the agency agreements “the 
temptation to obtain more passengers by competitive bidding for 
agency-generated traflic might lead to the diminution of the carriers 
revenues or to higher fares, and to the substitution of inferior trans- 
portation for the public where an agent can thereby obtain a higher 
commission.” * 

The competitive situation that obtained in the decade of the 1930's 
was graphically described by counsel for the ATC in the following 
terms: 

The airlines discovered that before World War II * * * 
that they were bidding against one another for every ticket. 
And my references to Joe, the shoeshine boy, the pool hall, 
and the drug store, I am informed, are not hypothetical. 
They were prepared to pay a commission in those days for 
any ticket that could be produced. And one carrier would 
tell Joe, the shoeshine boy, “Any time you can sell a ticket 
for us we will give you 5 percent.” 

And the next carrier would find that Joe, the shoeshine 
boy, was pretty good at producing a passenger or two pas- 
sengers a day. So they would give him 8 percent. And the 
third ec cae would give him 10 percent, and so on. 


In its statement, the Board similarly sought to justify the agency 
procedure and furnished a more complete account of this period: 
The use of domestic air carriers of travel agents as addi- 
ae sales outlets has a lengthy history dating back many 
years. About 1930, when a coordinated system of air trans- 
potalien first began to emerge in the United States, the 
organizations operating the businesses were not staffed with 


adequate sales personnel to present air travel to the public. At 
that time the recognized travel agents could not or would 


7 Hearings, p. 509. 

% Hearings, p. 321. It should be noted that the Board apparently does an injustice to 
the mode of operation of the modern travel agent as distinguished from the mere “‘order 
taker” of the past. The typical travel agent operates a comparatively small business in 
a co munit y or area where he has a reputation to maintain. His self-interest would not 
nece esril y dietate the sale of transportation on the particular airline from which he receives 
the most jsaratiee ‘ommissions. Wthieal reasons aside, it simply would not constitute 
rational business practice to so subordinate the clients’ needs and convenience, because the 
travel agency must depend for profitable operation upon the repeated patronage of an 
established clientele. Cresap, MeCormick & Paget, op. cit., p. V—11. 

® Hearings, vol. 3, p. 1765. 
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not assume the task and thus the airlines were forced to create 
their own sales organizations. This could not be accom- 
plished immediately and while sales organizations were being 
formed within the company structures, every effort was made 
to sell the idea of air transportation to anyone and everyone 
in a position to direct or influence the mode of travel of others. 
The most effective way to do this was to give such persons a 
tangible interest in promoting travel by air. Thus, commis- 
sions were offered and paid to, for example, hotel porters 
and traffic managers of large concerns and recognized travel 
agents when sales were made. Within a short period of time 
several thousand persons were receiving commissions and the 
amount paid was substantial. It became apparent to the air- 
lines that a more definite agency program was needed and the 
problem became the subject of review by the Air Traffic Con- 
ference which was formed in 1939 to consider traffic and sales 
problems on which members desired coordinated action. 


The difficulty with these attempted rationalizations is that they are 
completely anachronistic. The Board seeks to justify the existence 
of the current ageney procedures by adverting to the exigencies of a 
bygone era. In view of the sw eeping transformation that has over- 
taken both the travel agency industry and the civil aviation industry, 
the committee does not believe these explanations have merit. 
The ree ord | is devoid of any evidence to suggest that the certificated 
air carriers have had occasion, at any time in the postwar period, to 
resort to the techniques of generating passenger business that are de- 
picted above.’"* The tec hniques of a qui iter of a century ago were 
associated with a novel industry in its early infancy. They would be 
unthinkable und self-defeating for the certificated air carriers of today, 
who have achieved a high degree of matur ity and public acceptance. 
It is common knowledge that the earriers certificated by the Board 
now have elaborately d eveloped sales organizations of their own, which 
normally occupy the status of separate departments in the company 
organizational structure.’ These departments are staffed by high 
officials charged with promoting airline transportation sales and are 
manned, in the case of most airlines, by specialized personnel through- 
out the geographical area of the carrier’s routes. Moreover, their 
efforts are abetted in many ways by the organized activities of the Air 
Transport Association, which retains in a vice presidential capacity 
an e xpe rienced public relations director to stimulate travel by air and 
otherwise promote the sales interests of the member carriers. 




















1” Hearings, vol. 1, p. 319. 

1 Nor are we impressed by the ATC claim (hearings, vol. 3, p. 1765) that the travel 
agents may be unduly influvenced by the blandishments of the noncertificated carriers, hold- 
ing out the lure of higher commission rates. The short answer to this supposed threat is 
supplied by the spokesman for the American Society of Travel Agents (hearings, vol, 3, 
p. 2285): “ASTA members do some business with nonskeds but it is held down by the diffi- 
eulty of accommodating planned travel to unscheduled airline operations and by the tend- 
ency of nonskeds to use exclusive representation. In the recent CAB decision authorizing 


supplemental scheduled services by the nonskeds the Board virtually eliminated the possi- 
bility of this new class of carrier using travel agents by prohibiting a travel agent from 
representing more than one supplemental carrier—a position contrary to the basic function 
of the travel agent and against which ASTA has several times protested to the CAB.” The 
CAB likewise sees no threat to the commission structure from this quarter. As we have 
seen the Board refused to approve an ATC resolution that would have precluded agents 
accredited by the ATC from accepting higher commission rates, if offered by non-ATC 
earriers. 
102 Hearings, vol. 1, p. 319. 
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Indeed, some of the domestic carriers now actively resent what they 
regard as the “commercial” encroachments of those travel agents, who 
service members of the public purchasing air transportation for busi- 
ness travel. This is in sharp contrast to the early state of affairs 
described by the Board, when the airlines were eager for the sales 
assistance of “anyone and everyone.’ 

The chaos envisaged by the CAB if the present agenc restrictions 
were relaxed is all the more unlikely insofar as the ATC carriers are 
concerned, since travel agents, according to the Board, now “gener- 
ate **.? ‘only a minor portion of domestic ticket sales,” 1° 

There are other persuasive reasons for rejecting the Board’s conten- 
tion that if the present agency procedures are disturbed, the resultin 
“competitive excesses” would lead in turn to “higher passenger rates” 
and “increased subsidy payments” by the Government to the carriers 
who have engaged in such practices.’* The argument, of course, im- 
plies that the traveling public and the taxpayer will be required to 
subsidize the competitive abuses on the part of the carriers. 

In the first place, if the Board were to permit the continuance of 
standard commission maximums based in part on ATC and IATA 
recommendations, this would in and of itself preclude competitive 
bidding for agency generated business regardless of what charges 
were made in the agency selection and retention procedures and the 
authority which the ATC and IATA now exercise in this regard.’ 

Even if commission ceilings were not provided and there was a re- 
currence of competitive excesses by air carriers in their bids for agency 
generated business, the CAB underestimates its own regulatory com- 
petency to cope w ith this contingency. The Board would by no means 
be dutybound to underwrite such carrier expenditures by the grant 
of a domestic fare increase or by its assent to an IATA fare increase 
so inspired. The Board itself, in another connection, assured the 
committee of its statutory “power to regulate domestic passenger 
fares and * * * control any ultimate uneconomic effort * * * on 
domestic fares,” in the event that higher commission rates were offered 
to travel agents by some carriers.” 

These reasons apply with even more force to rule out the hypothesis 
of increased subsidy payments occasioned by uneconomic commission 
practices. This is all the more true on the ‘domestic front where the 
earnings of the trunkline carriers have reached alltime highs, with 
subsidy support almost a thing of the past. 

For the foregoing reasons, the committee is not persuaded that dire 
consequences Ww ould follow any changes in the agency procedures 
that shifted the balance of power from the ATC and IATA. On the 
contrary, such a step would be beneficial to both the public and the 
air transportation industry. 


1% Hearings, vol. 1, p. 510. 

1% Hearings, vol. 1. pp. 509-510. 

18 The Board itself regards the matter of the carriers’ “remuneration to agents” as 
entirely separable from the procedures relating to the designation of authorized agents. 
In its recent order instituting an investigation into the ATC agency resolution, the Board 
acknowledged that the compensation that may be paid agents is 1 of the 2 principal matters 
covered by the resolution. Nevertheless, this issue was excluded from any “further dis- 
cussion or inquiry at this time,” and the investigation is concerned solely with the “ATC 
procedures for selection and retention of agents.”’ 

106 Hearings, vol. 1, p. 510. This was the reason advanced by the Board for disapproval 
of a restrictive ATC agency resolution in 1952 which would have prevented ATC agents 
from accepting higher commission rates from non-ATC carriers. The ATC argued that 
this was necessary to offset possible competitive advantages by the non-ATC carriers. 
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The Board does not stop with a system under which the ATC and 
IATA are left to administer “standard commission rates” and a 
“uniform procedure for the selection and retention of agents” in the 
interests of “stability in the rendition of agency services to the public.” 
The Board also permits the carrier’s trade associations to “limit” the 
overall “number of travel agents” authorized to deal with its member 
airlines. The Board claims that “in addition * * * limitation on 
the number of travel agents by areas protects the approved agents 
from unbridled competition from other travel agents.” According 
to the Board this “promotes the financial stability” of the agents who 
have already won accreditation, and, presumably, helps to “foster 
sound economic conditions in air transportation.” 1 

If these considerations were valid, it would be both legitimate and 
desirable to place a limit on the number of aircraft manufacturers 
and oil-producing companies that operate in the United States, be- 
cause they fulfill the vital function of supplying the airlines with 
their modern aircraft and aviation fuel. The Board’s contention in 
this regard would extend to industry regulation of these concerns to 
protect them from the “unbridled competition” of other would-be 
rivals. 

The committee rejects this argument of the Board. It is repugnant 
to basic concepts of competitive enterprise and has no warrant within 
the framework of the Civil Aeronautics Act itself. Carried to its 
logical extreme, the Board’s thesis would sanction an artificially im- 
posed check upon competition in the many industries which, like the 
travel agency industry, are on the periphery of commercial air trans- 
portation, but which admittedly lie outside the scope of the Board’s 
regulatory authority insofar as “freedom of entry” is concerned.’ 
Neither the act nor its legislative history contain any indication that 
Congress intended that the CAB transcend the bounds of its special 
jurisdiction and seek to shield nonregulated industry, whether large 
or small, from the normal incidents of competition. 

The committee can envisage no more certain method to bring about 
a progressive emasculation of accepted antitrust safeguards, designed 
to protect a free economy from the inroads of monopoly and re- 
straints of trade. Under the Board’s theory, the concept of “regu- 
lated competition” might well spread unchecked to every vital artery 
of the economy. In the committee’s view, it is intolerable for a gov- 
ernmental regulatory body to countenance a situation in which a pri- 
vate trade association determines the appropriate levels of competi- 
tion for different areas of the country. It is all the more intolerable 
when this determination is made for the members of still another 
industry. 

The Board has gone to unusual lengths in furtherance of its unique 
regulatory philosophy for travel agents. This is illustrated by the 
authorization which was given the ATC only a few years ago to 
bring the entire accreditation program to a halt and “maintain the 
status quo” for a period of fully 2 years ending August 31, 1955. 
Thus, in a boom period marked by rapidly expanding travel demands 


1? Hearings, vol. 1, pp. 509-510. This power of restricting area representation ‘to 
economic levels” has in fact been exercised by the ATC, Hearings, vol. 3, pp. 1762-1763, 
2357. A like policy has been pursued by IATA, 

108 Hearings, vol. 1, p. 509. 

10 Hearings, vol. 1, p. 318. 
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on the airlines and the travel agencies, the ATC was permitted to 
curb travel agency activity by virtually closing the door on new 
agency applicants seeking accreditation.” 

At the hearings, the Board alluded to this moratorium on agency 
appointments as a “temporary” measure to facilitate “an orderly re- 
view” by the ATC of its agency program in view “of the rapid growth 
in the number of agents since World War II.” To employ the 
appellation “temporary” to the “freeze” authorized in these circum- 
stances is to underestimate the significance of two such important 
and dynamic years in the recent history of air travel. While the 
Board’s attitude is consistent with its predilection to relegate the 
management of agency affairs to the carriers’ trade associations, the 
Board’s statement to the committee contains no satisfac ‘tory expla- 

nation for such an extended period devoted to an ex parte review of 
the agency program.’ 

The Board’s grant to the ATC of such exclusionary powers and its 
sanction of this prolonged stalemate, sacrificed the interests of the 
travel agents and of the public. This was particularly true with 
respect to travel agencies and their clients in the smaller communities 
far removed from an airline ticket office or the office of an accredited 
agent.**® 

With respect to its obligations under section 412 of the act, the 
Board has vacillated between two substantially different tests for 
measuring agency resolution submitted for approval. Initially the 

Soard reasoned that it was required to approve “any agreement that 
it does not find to be adverse to the public interest or in violation of 
the act.”"* Later the Board indicated that a more exacting test 
was required under the law. 

When an agreement submitted by the carriers for approval “has 
among its significant aspects elements which are plainly repugnant 
to established antitrust prince iples,” the controlling test now is that 
set forth in the Local Cartage Agreement case. There, the Board 
held that “approval should not be granted unless there is a clear show- 
ing that the agreement is required by a serious transportation need, 
or 7n order to secure important public benefits.” + 

There is no question that any agreement among the carriers pro- 
viding for “the fixing of uniform rates of commissions to travel agents 
for selling air transportation * * * would be contrary to the anti- 
trust laws” without CAB approval.“* This is a feature common to 
both the basic ATC and IATA agency agreements which have received 
Board approval. Since these agreements, on the basis of the com- 
mission fixing provision alone, are “plainly repugnant to established 
antitrust principles,” it follows that, in the Board’s terms, a clear 
and positive demonstration of a serious transportation need or the 


110 The exception was that any attrition in the existing ranks of approved agents could 
be made up by new appointments (hearings, vol. 3, p. 1762). 

111 Hearings, vol. 1, p. 320. 

112 The ATC apparently found that the program was operating to its satisfaction, be- 
cause it advanced no proposals for significant change until November 1956, after the 
Board instituted its Be sneral investigation of agency procedures. 

hearings, ve t np. 2366 

MéTATA agency reso ‘ution proceeding, decided January 26, 1951. 

145 Order serial No. £6485, adopted June 4, 1952 (docket No. 4850), reaffirmed as to the 
above quote in the North American Tourist Commissions case (docket No. 5422), decided 
Aucust 14. 1952. [Emphasis supplied. ] 

16 The North Atlantic Tourist Commission Case; see also: Lowe v. Lawlor, 208 U. S 
274: United Stetes v. Socony-Vacuum Oil Company, 310 U. S. 150; United States v. 
Trana-Missouri Freight Association, 166 U. 8S. 296. 
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derivation of important public benefits is required to justify, CAB 
approval and overcome their otherwise adverse effect on our anti- 
trust fabric. 

It is the committee’s view that the basic ATA and IATA agency 
resolutions do not satisfy either of these two criteria nor do they meet 
the earlier test applied by the Board. 

The overall effect of the Board’s course of conduct: with respect to 
travel agents has been to confer on the certificated carriers far- 

reaching regulatory powers over the travel agency industry“? which 
the Board itself does not have statutory authority to regulate in the 
first instance. 

ATC and IATA may, if they so desire, bar a travel agent from 
business access to what is now one of the world’s main avenues of 
transportation, the airways flown on regular schedule by the ATC 
and IATA carriers. In view of the virtual preemption of the field 
of air transportation by the ATC and IATA carriers, and. the 
narrow range of operations left to the noncertificated carriers, it is 
undeniable that a travel agent cannot engage in the effective and profit- 
able sale of air-travel accommodations unless he has first secured 
conference recognition by the ATC and IATA.™* 

ven if the travel agents were not outside the orbit of the Board’s 
jurisdiction,“’ the committee could not accept the Board’s claim that 

the present agency procedures equitably serve the public interest, the 
interests of the ticket agents, and the interests of the certificated 
carriers. The Board apparently expects that these private commer- 
cial trade associations in whom it has reposed such extraordinary 
powers w ill somehow assume the attributes of quasi-judicial 
tribunals and conduct themselves accordingly. This view is unreal- 

istic and does not accord with the prince iples of either good business 
administr: ition or sound governmental regulation. 

If the CAB believes that licensing of travel agents based upon a 
review of their qualifications, is necessary to encourage and develop 
our air transportation system, this function must be exercised by an 
agenc’ of the Government. It would be appropriate for the CAB to 

‘commend to the Congress, enactment of suitable legislation to 
accom | High this purpose. Once licensed by the Government, travel 
age! ts would then be eligible for appointment by any ATC or IATA 
carrier desiring their services. Such clearance would give the carriers 
the protection and assurance they desire.” 





‘This was conceded by the ATC at the hearings (p. 1757): 

“Mr Rop4o,. And then would you not say it is a fair statement that you, as a regu- 
lated industry, have been delegated authority by the CAB to regulate the conduct of 
members of an unregulated industry? 

“Mr. MarKHAM. ‘To the extent that our interests are immediately and directly involved, 
I suppose that statement is correct. We have not undertaken to regulate the travel 
ag ney industry as an industry. We have undertaken to protect our own interests inso- 
far as agents can affeet them adversely. And we have undertaken to regulate our own 
relationship with our own agents.” 

"8 There was testimony that ATC accreditation did not, strictly speaking, amount to 
a “license” to sell transportation on the certificated airlines since the travel agent could 
still arrange such accommodations for his customers, although without benefit of a ticket 
stock and with no expectation of reimbursement in terms of a commission. This would 
amount to furnishing a gratuitous service at considerable cost to the travel agent in view 
of the basic expenses involved in operating his business. 

9 As we have noted, the Board does have disciplinary authority under sec. 411 of the 
act to curb unfair or deceptive practices by travel agents in the sale of air transportation. 

12 Counsel for the ATC advised the committee that “adequate licensing * * * at the 
governmental level, would provide the airlines the kind of protection that they want,” but 
that the ATC considers the protection afforded by the present arrangements necessary 
“in the absence of either Federal or State laws which would provide at least minimum 


qualifications, minimum financial responsibility, [and] minimum competency, as far as 
travel agents are concerned” (hearings, vol. 3, p. 1757). 
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Joint action by the certificated industry under section 412 of the 
act, of course, would be entirely separate from any licensing function 
authorized by legislation. Pending enactment of such legislation, the 
committee is of the view that the Board should approve under section 
412 only such joint activities required for the ATC and LATA to pro- 
pose maximum travel agent commission rates for their members and 
the minimum qualifications any travel agent must possess to be eligible 
for appointment by member carriers. Application of these qualifica- 
tion standards to the appointment of a particular agent should be 
exercised by the individual carriers and should not be undertaken by 
joint action of the carriers through the ATC. 

The Board should withdraw its approval of all parts of the agency 
resolutions submitted by the ATC and LATA which are inconsistent 
with the foregoing recommendations. The certificated carriers no 
longer shuld be permitted to consult and take joint action, with a 


view to restricting on competitive grounds, the agents who may handle 
scheduled air transportation. 





— ee, a 


CHAPTER VI 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 


The International Air Transport Association (IATA) is the private 
trade association of the air carriers that have been authorized to 
operate scheduled international services by countries eligible for 
membership in the International Civil Aviation Organization 
(ICAO). IATA was incorporated under a Canadian Act of Parlia- 
ment in 1945 and is designed primarily to provide a method for its 
members jointly to determine ternational rates and fares and to 
standardize operational practices and procedures. Its main office is 
in Montreal, with branch offices in New York, Paris, Singapore, a 
clearinghouse in London and an enforcement office in New York." 

The origin of IATA reflects recognition by international carriers 
that “a sound international rate structure can be built up and main- 
tained only by the multilateral action of the carriers or the govern- 
ments concerned.? Indeed, IATA was a direct result of the failure of 
the 1944 Chicago conference to which the President of the United 
States had invited 55 states, “to design measures of interna- 
tional economic and political control of international air transport.” * 
Airline representatives who were present as Government advisers 
appointed a committee, with the knowledge of the governments con- 
cerned, to draft articles of association for an organization of inter- 
national airline operators which became IATA.* Thus, from the 
beginning, [ATA has substituted multilateral carrier action for multi- 
lateral government action, apparently without dissent from any 
government. 

By order dated June 5, 1945, the CAB approved, under section 
412 of the act, the agreements that embody IATA’s articles of as- 
sociation, and has periodically approved joint agreements promul- 
gated by IATA’s members that establish worldwide rates and fares 
for international air transport. 'The Board’s approval of these agree- 
ments confers immunity under the antitrust laws to the airlines that 
participate. 

Unlike civil aviation regulatory bodies of other countries, the Board 
has no direct authority over rates and fares of United States carriers 
engaged in international air transportation. Contrary to its powers 
with respect to the domestic air transport industry the Board’s au- 
thority over international fares and rates is limited to the removal of 
discrimination, after hearing, as provided in section 1002 (f) of the 
act. This infirmity in the Civil Aeronautics Act has caused the Board 
reluctantly to grant its approval to [ATA’s ratemaking machinery. 
Joint rate fixing by LATA’s members was considered to be prefera- 


1 Hearings, vol. 1, p. 374; hearings, vol. 2, p. 1072. 


* Hearings, Civil Air Policy, Committee on Interstate and Foreign Commerce, House of 
Representatives, 84th Cong., 2d sess., testimony of Stuart Tipton, pp. 495-496. 

* Hearings, vol. 2, p. 1072. 

* Ibid. 
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ble to the open rate situation that would result from disapproval of 
IATA’s rate resolutions and which the Board would be powerless 
to contro]. For, even if an open rate did not lead to a rate war, the 
Board could do nothing affirmatively to improve the situation or to 
further the development of a sound international rate structure. 

As a result of these factors, international air transportation has 
become subjected to a method of rate determination that is in funda- 
mental conflict with the basic American concepts of competition and 
prevention of restraints of trade. In international air transport, an 
elementary principle of free private enterprise has been abandoned, 
and there has been no attendant substitution of effective Government 
controls. The Board describes the situation that exists as follows: 

Without effective rate power in the Board there is no ef- 
fective governmental control over [ATA and it assumes the 
status of a monopolistic price-fixing cartel.® 

In commenting on a statement to the Interstate and Foreign Com- 
merce Committee of the House of Representatives on February 29, 
1956, by Stuart Tipton, president of ATA, that advocated continua- 
tion without change of the present international ratemaking pro- 
cedures, the Board said: 


In our judgment, this is an attempt to advance a monopo- 
listic arrangement to serve the private interests of the inter- 
national carriers and is at variance with the American and 
common-law view of the responsibilities of common carriers, 
is contrary to the philosophy of the antitrust laws, and is op- 
posed to the protection of the basic rights and interests of the 
traveling and shipping public.® 


ORGANIZATION AND PROCEDURES 


Between 1919 and 1939, the international air carriers’ trade associa- 
tion was called the International Air Traffic Association. Primarily a 
European organization, it was founded at The Hague and had only 
one American participant.’ It was a loosely organized group of com- 
mittees that reported to a semiannual meeting of its members, who 
were 29 in number in 1939, when it became inactive. Sir William 
Hildred, director general of IATA, has described its activities at the 
start of World War II as follows: 

* * * it had by that time accomplished the first steps 
toward serious technical standardization and the unification 
of traffic practices; had contributed toward the development 
of basic international agreement in both public and private 
air law; had started machinery for the discussion of rates 
and fares and coordination of timetables; and had developed 
useful, if entirely informal, relationships with such inter- 
governmental agencies as the League of Nations, Interna- 
tional Commission for Air Navigation (ICAN), Comite In- 
ternational Technique d’Experts Juridiques  Aeriens 
(CITEJA), Universal Postal Union (i ?U), and others.® 

5 Hearings, vol. 4, p. 2562. 

6 Hearings, vol. 4, p. 2560. 

7 Hearings, vol. 2, p. 1026. 


8 Sir William P. Hildred, JATA Organization and Actirities, United Nations Transport 
and Communications Review, vol. V, No. 1, 1952, p. 11. 
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During the Chicago Civil Aviation Conference in 1944, airline rep- 
resentatives, who were present as governmental advisers, appointed 
a committee to organize a new trade association. Articles of associ- 
ation to establish [ATA were prepared and later adopted at a three- 
day conference of airline operators at Habana, Cuba, in April 1945. 
Representatives of 41 airlines from 25 nations signed the original 
articles. 

At the time of the hearings, IATA had 68 active and 5 associate 
member airline companies from 48 countries. Its members account 
for approximately 90 percent of the total international air traffic, and 
95 percent of the world’s scheduled international air traffic..° Twelve 
of IATA’s members were United States flag airlines. In 1955, the 
American members of IATA accounted for 32.8 percent of the world’s 
scheduled international passenger and cargo air traffic. 

Active membership is open to any airline company which operates 
a scheduled air service between two or more countries for the trans- 
port of passengers, mail, or cargo under the flag of a state eligible for 
membership in the International Civil Aviation Organization 
(ICAO). Companies certificated for domestic operations by these 
states may join as associate members. They participate to a limited 
extent in IATA activities and pay lower membership costs than 
active members.*? 

IATA is financed by the annual dues contributed by its member 
airlines in proportion to the number of revenue ton-kilometers each 
performs in international air service.* The 1955 budget for IATA 
was $950,000.4 In 1954, IATA collected $835,509 in membership 
dues of which $220,700 or 26.4 percent was paid by the United States 
carriers. Pan American, TWA, American and Panagra contributed 
a total of $160,300 or 19.1 percent.” 

The authority of LATA is vested in its annual membership meet- 
ing which is limited to active members, each of whom has one vote. 
The general meeting fills vacancies on the executive committee which 
is composed of 18 members elected for 3-year terms. The executive 
committee is charged with the year-round management of the affairs, 
funds and property of IATA.’* It appoints a director general to 
administer the activities of the association and determines the mem- 
bership of the standing committees and numerous subcommittees 
through which IATA functions.** Continuity and direction are pro- 
vided to LAT A’s activities by its six standing committees, appointed 

® Hearings, vol. 2, p. 1082. 

10 Hearings, vol. 1, p. 374; Sir William P. Hildred, op. cit., p. 11. 

1 Hearings, vol. 2, pp. 10389, 1083, American Airlines, Inc., Braniff Airways, Inc., 
Colonial Airlines, Inc., Delta C. & 8. Airlines, National Airlines, Northwest Airlines, Pan 
American Grace, Pan American World Airways, Trans World Airlines, United Airlines, 
Eastern Airlines, New York Airways, Inc. 

12 Hearings, vol. 2, p. 1073. 

13 Hearings, vol. 2, p. 1089. 

4 Hearings, vol. 2. p. 1075. 

4 Hearings, vol. 2, p. 1086. 

16 Hearings, vol. 2, pp. 1045, 1073. In 1956, IATA’s executive committee included: 
John Leslie, Pan American; Warren Pearson, TWA; Croyle Hunter, Northwest; Major 
MceQuinddel, BOAC; M. Brian, Air France; Mr. Pellionian, Scandinavian; Gilbert Pelliay, 
Sabena; Felix Van Boesoik of KLM; Hudson Fish, QANTAS; Leonard Isage, New Zea- 
land ; Colonal Galderaulaff, Gregoire O’Bregon, AVIANCA; General Ventor, South Africa; 
Gordon McGregor, Trans-Canada ; Charlto Douglass, BEA. 

77The presidency of IATA is an honorary office and changes each year. Mr. Juan 
Terry Trippe, head of Pan American World Airways was president of the organization in 
1956. Hearings, vol. 2, p. 1045. 
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to work on the following types of airline problems: financial, legal, 
technical, medical, tr affic, and border control facilitation pr ocedures.* 
Actions and recommendations of these comittees must be confirmed 
by the executive committee, and in some instances must be referred 
to the general meeting. The standing committees are composed of 
personn el from the member airlines, but serve as representatives of 
IATA rather than as representatives of their carr iers. 

IATA also maintains the Airlines Clearing House, Inc., estab- 
lished in London in 1947, which deals with interline transactions and 
enables member airlines to dispense with costly individual settlement 
of these transactions. The clearinghouse m: ikes a cumulative offset 
once each month of all the mutual credit and debit transactions of 
its members, reducing them to a single figure for each member, pay- 
able by or to the clearinghouse itse Hf. The clearinghouse currently 
has a membership of 47 airlines and its turnover for 1955 was $366 
million, a figure which represents more than 90 percent of the inter- 
line revenues derived from international air travel.’ 

In 1945, LATA, to further its objective of industry standardiza- 
tion, by resolution established procedures for a number of regional 
traflic conferences among its members. These conferences embrace 
all areas of the world. Their purpose is to consider all aspects of 
international operations in all areas with respect to traflic and opera- 
tional procedures, conditions of carrriage, _ the fixing of rates and 


fares.2°. The Civil Aeronautics — on February 19, 1946, gave its 
approval for 1 year to the agreements that encompass TATA’s traflic 
conference machinery, aah after successive reafiirmations in 1955 


granted its approval indefinitely." 

The quarterly meetings of LAT.A’s traffic conferences constitute the 
mechanism for determining the international fare structure as well 
as for fixing uniform rules and trade practices applicable to the trans- 
portation of passengers, cargo and mail. While the scope of opera- 
tions for the traffic conferences are defined by the IATA executive 
committee, and are ultimately subject to the approval by the various 
governments, the conferences are autonomous to a significant degree. 
What they enact cannot be changed by any other IATA body. The 
only recourse is to change by unanimous vote at a general meeting the 
agreements that grant the conferences their authority.” 

Three IATA traffic conferences have been established to cope with 
international problems in the following areas of the world: Traffic 
conference a | deals with the Western Hemisphere, and has its office 
in New York City; traflic conference No. 2 is concerned with Europe, 
Africa, and the Middle East, and has its office in Paris; traffic confer- 
ence No, 3 handles Asia and Australia, from its office in Singapore.” 








1% Hearings, vol. 2, pp. 1073-1074. 

19 Hearings, vol. 2, p. 107: 

7? Hearings. vol. 2, p. 374. 

2 CAB order 4525, February 19, 1946; CAB order 1955; hearings, vol. 2, p. 1075. 

72 Hearings, vol. 1. p. 374. 

Hearings, vol. 2, p. 1076; the precise geographical coverage of each conference is as 
follows: 

Trafiie conference No. 1: North and South American Continents and the adjacent 
islands: Greenland: Bermuda; West Indies and the islands of the Caribbean; Hawaiian 
Islands (including Midway and Palmyra). 

Traffic conference No. 2: Europe and the adjacent islands; Iceland; Azores; Africa 
and the adjacent islands: Ascension Island; that part of Asia lying west of, and incinding, 
Iren. 

Traffic conference No. 3: Asia and adjacent islands except the portion ineluded in traffic 
conference No. 2; East Indies, Australia, New Zealand, and the adjacent islands: the 
islands of the Pacific Ocean except those included in traffic conference No. 1, 


5. 
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In addition, 4 joint conferences have been established to deal with 

roblems that involve operations between 2 or more individual areas. 

Each active IATA member is required to participate in the indi- 
vidual conferences within which it has traffic rights. Beyond this, 
each carrier that operates in two or more given areas must be a member 
of the appropriate joint conference, whose membership also includes 
all carrier members of each individual conference involved. For ex- 
ample the membership of the joint conference designated “1-2,” is 
comprised of all carriers operating on the North, Middle, and South 
Atlantic and, in addition, all the carrier members of individual con- 
ferences 1 and 2. Each member of a conference or joint conference 
is entitled to vote upon any resolution of that conference, whether or 
not it concerns a route over which it operates. 

Unlike the procedures for LATA’s standing committees, each con- 
ference delegate acts as a representative of the carrier with which he 
is affiliated. Conference actions that affect rates and fares may be 
taken only upon the unanimous affirmative vote of the [ATA members 
represented at the meeting. Failure of a member to vote is deemed an 
afirmative vote and action taken by a traffic conference is binding upon 
each voting member of that conference. 

The date upon which conference resolutions become effective is some- 
times specified in “special effectiveness resolutions” which are “tailored 
to fit particular cases, e. g., an expedited effectiveness date or an early 
announcement date to the public for fare changes.” ** Most of the 
resolutions adopted by the conferences, however, are subject to the 
standard effectiveness resolution which provides a “90-day time 
schedule from date of filing to date of effectiveness.” * According to 
JATA officials a “45-day filing period * * * has been considered 
ample for governments to study the resolutions submitted and reach a 
final decision.” 

The work of the traffic conferences is developed in its numerous 
standing and ad hoc committees that are composed of airlines per- 
sonnel. Each of the traflic conferences has a standing committee for 
analysis of costs (costs committee) and for administration of agents 
(agency committee). In addition there is a standing committee for 
fares, rates, charges, and schedules (FRCS), and a traflic handling 
and accountancy working group to develop trafic forms and passenger 
and cargo handling procedures. 

Conference procedure begins with the placing of a proposal on the 
agenda of the traffic, fares, rates, charges, and schedules, or agency 
committee or of an ad hoc working group, as may be appropriate. 
The committee or working group considers the proposal, makes appro- 


*“W. M. Sheehan (IATA legal drafting officer), IATA Traffic Oonference Machinery, 
IATA Bulletin No. 17. 


*Tbid. The standard effectiveness resolution contains the following provisions: 

“(1) That each resolution adopted at the meeting is subject te the action of any gov- 
ernment concerned which desires to approve or disapprove it; (2) that it is the responsi- 
bility of each member to accomplish any necessary filing with its government by the filing 
date (usually January 1) and to notify the conference secrétary what action is taken by 
its government with respect to each resolution; (8) that a filing period of 45 days (for 
government review) followed by a notification period of 45 days (for tariff filing and 
internal distribution purposes) is established; (4) that members are free to announce to 
the public changes resulting from each resolution 15 days after expiration of the filing 
period; and (5) that the resolution will expire 120 days after a member at a regularly 
scheduled meeting (a proposal for rescission of the resolution having been duly placed 
on the agenda) rescinds its approval, when rescinded or modified by the conferences, when 
disapproved by a government, or on the expiry date shown on each resolution itself, which 
ever of these is the earliest.”’ 

* Ibid 
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priate revisions, and presents its recommendation to the traffic confer- 
ences. 

The committee’s recommendation is circulated and, after the various 
points of view have been compromised to the industry’s satisfaction, a 
draft is tentatively approved by the conference and included in a loose- 
leaf folder called the “white book.” On the last day of the meeting a 
final vote is taken on the contents of the “white book” by the airlines 
delegates. An official copy of actions taken is printed and circulated 
by the secretaries after the delegates have concluded their business and 
returned to their respective offices.”* 

IATA’s director general, Sir William Hildred, described to the com- 
mittee the final conference step in rate determinations in the following 
terms: 


The time comes when the basic fare level of the worldwide 
has settled itself in the minds of these 150 men. And then 
they do what they call triangulation. They set out all of the 
rates and fares, masses of them. And at the end there is a 
resolution taken that the fares should be such and such.”8 


TATA’s traffic advisory committee (TAC) participates and assists 
in the conference process. TAC is a 9-man group that consists of 
the 3 traffic conference chairmen and 6 other members appointed by 
IATA’s executive committee for 2-year terms. It advises IATA’s 
traffic director, who is chiefly concerned with conference and other 
traffic activities, acts as a steering committee to the conferences during 
their meetings, and examines and reports on the budgets to the con- 
ferences.” 

The industry agreements promulgated through the traffic conference 
mechanism have accomplished worldwide rate stabilization and have 
made the global route systems operate as a single entity. I[ATA’s 
director general describes the results of the association’s efforts as 
follows: 

The traffic side of LATA since 1945 has achieved a degree 
of worldwide uniformity unprecedented in the history of 
transport. While some internal processes of the airlines may 
remain divergent, their practices as they affect the passenger 
and the shipper have now been standardized and simplified 
to a very great extent * * * its net result has been to co- 
ordinate procedures and practices in such a way that the user 
of the airlines can regard the world route system as a single 
entity so far as his relationships with any part of it are con- 
cerned.” 

Throughout the hearing, [ATA’s representative identified the activ- 
ities of the association with the various governments. He emphasized 
that [ATA merely made recommendations to the governments and 
stressed the unlimited veto power of any affected government with re- 
spect to rate and other conference actions. Effectiveness of each of 
the numerous conference resolutions was shown to be unconditionally 


27 Ibid. 

% Hearings, vol. 2. p. 1064. 

2 Sir William P. Hildred, op. cit., p. 15. 
* Sir William P. Hildred, op. cit., p. 15. 
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subject to unanimous government approval. It readily appears, how- 
ever, that although IATA has.a unique relationship with the govern- 
ments of its member carriers and in varying degrees its activities affect 
all countries, it is not in any sense an arm of any government or gov- 
ernments. On the contrary, all of its activities are responsive to the 
private interests of its member carriers. 

This aspect of LATA is underscored in the elaborate procedures 
that have heen created to detect, adjudicate, and punish member car- 
riers that violate the provisions of the various industry agreements. 

IATA exercises plenary power in its enforcement procedures and in 
the penalties that are assessed for violations. In these matters, IATA 
acts independently of any government agency. Such private ar- 
rangements, separate and distinct from the legal processes of public 
authorities, to assure compliance with industry agreements that are 
designed to stabilize and control market forces by concerted action 
are characteristically cartel operations. 

IATA has created a special section, called the Enforcement Office, to 
assure compliance with the terms of the industry agreements that 
have been approved and are effective. The chief enforcement officer, 
Mr. Rudolph Feick, and his eight-man staff, is employed by, and 
responsible to, LATA’s director general.*? The enforcement office is 
located in New York City and exercises surveillance over the indus- 
try by means of investigations that are initiated on instruction from 
the director general or on complaints from the members. 

If a violation is found, the enforcement office submits a complaint 
to an ad hoc Breaches Commission composed of three members. The 
commissions meet periodically in London or New York and are com- 
sed of a lawyer from IATA’s legal division or from outside the 
industry, and 2 representatives from disinterested air carriers that 
are selected from a 70-man panel of airline staff personnel.* The 
commissions establish their own procedures, but follow basically the 
proceedings of arbitral tribunals. 

On a finding that an airline has violated the industry agreement, 
a maximum fine of $25,000 can be and has been imposed.* Lesser 
offenses may be punished by a reprimand or lower fines. Fines are 
assessed, rather than damages, pursuant to an agreement among 
IATA’s members that it was too difficult to assess actual damages 
and distribute them to injured parties.*® 

The maximum fine of $25,000 has not been levied against a United 
States airline for violation of an IATA agreement. IATA submitted 


the following table of cases in which United States-flag carriers were 
fined in lesser amounts: %7 


* Hearings, vol. 


pp. 1069 and 1050. 
® Hearings, vol. 


, pp. 1050, 1079. 


2 

3 
% Hearings, vol. 2, p. 1051. 
* Hearings, vol. 2, p. 1050. 
% Hearings, vol. 2, p. 1066. 
® Hearings, vol. 2, p. 1079. 
* Hearings, vol. 2, p. 1069. 
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List of cases decided by various IATA enforcement commissions in which United 
States carriers were involved 





Commission Carriers involved | Fine Subject 
Weta et Prk cckcacen eee $1,000 | Discount in fare but student certificate not 
sufficient. 

P RI ES oven ctenct ( 000 pert ge in wrong currency. 

i 0, 

PANAGRA. Seal 2,000 | Unauthorized payment of hotel expense of 
travel agent. 
PAAand TWAv.KLM.. (?) Charter. 
TAA:.2.. 1,000 | Discount in fare but student certificate not 
sufficient. 
| Braniffv. PAA 2, 5 Promotional advertising, 
....do coe 2, 500 Do. 
Braniff v. PA. Ped ; 10 percent commission to agent in connection 
with inelusive tour which did not qualify 
as such, 
PAA v. Swissair. 2... 2..-.| Charter. 
MAO 613506) 4G | Diseount in fare but student certificate not 
sufficient. 
PRA 5o2-ccckiaced Gift to sales agent. 
baal cates Excess baggage not charged. 
Unauthorized beverages on tonrist-class service, 
Unethical advertising of deferred-payment plan, 
Improper advertising of cargo rates. 
. Free transportation to agent. 
ines Pen 5 Open house at ASTA convention—gratuities 
| to agents. 

_| Ameriean Airlines 5 Do. 

Northwest ; 500 | Do. 
TWA si RT Do. 
| T WA... : 2 od Noncompliance with sales-agency rules in not 
} reporting delinquency. 
PRA 0 IPR Kn ctmaiabioks ) Unauthorized advertising. 
| Atsrwork v. : 
BOAC Vv. 
oa = i, “itt “| Improper filing of North Atlantic cargo rates, 
SAS v. PA.z eT 
| Swissair v. PAA---- | 


| 
} 














1JNotification. 2 No penalty. 3 Dismissed. ‘ Reprimand. 5 No breach. 
RESULTS OF IATA RATE MAKING PROCEDURES 


An area in which IATA’s conference procedures in practice yield 
results that are unresponsive to the policies of the governments of 
carrier members, and particularly to the policies of the United States, 
e that of ratemaking. When the Board tentatively approved for 1 

ar the IATA ratemaking machinery in 1946, it recognized that the 
a preuinents conflicted signific antly with the Board’s obligation to util- 
ize the forces of competition in the development of U nited States in- 
ternational air tr: insportation. The Board, however, would neither 

“accept without proof” that the proposed machinery would be incon- 
sistent with the act’s policy of controlled competition nor would it 

“declare without proof” that the full benefits of competition, including 
rates geared to the costs of the most efficient operator, would ber -ealized 
through IATA’s agreements.* 

In its decision the Board accepted the rate conference procedures 
because they constituted the only machinery for rate control then 
available under the act, and relied upon its power to disapprove rate 
agreements that would be submitted subsequently to prevent rates 
fixed at levels or upon principles that were adverse to the public inter- 
est. The Board recognized that these powers were not sufficient to 
control international rate problems effectively. It declared: ® 


*® 7ATA Traffic Conference Resolution, 6 CAB 639, 644. 
*1Id., at p. 646. 


et eet ee PH ak etl lee COU. 





ion 
ify 


not 


ice. 
an, 


ties 


eld 

of 
tes, 
ri 
the 
til- 
in- 
her 
“on- 
d it 
ing 
ized 


ures 
chen 
rate 
‘ates 
iter- 
it to 


AIRLINES 225 


While it is inescapable that even this measure of control.and 
influence would not exist if we disapproved the resolution 
now before us, we are convinced that the Board’s powers 
should be broadened to meet with full effectiveness the rate 
problems that will arise in international air transportation. 
We propose therefore to renew our request that the Congress 
amend the Civil Aeronautics Act to give the Board the same 
authority over rates, fares, and charges of our air carriers in 
foreign air transportation that it now possesses over such 
rates, fares, and oh 1arges in interstate air transportation. 

Repeatedly since 1945 the Board has urged Congress without success 
to empower it to control rates, fares, and practices of United States 
carriers in transportation to and from the United States to the same 
extent that it controls domestic transportation. Its experience with 
the IATA carriers over the last decade has demonstrated that the 
Board’s power to disapprove conference rate agreements is ineffective 
to insure a sound international rate structure. The international rate 
situation by 1956 had deteriorated to such an extent that the Board 
called for a sweeping reexamination of the whole of LATA’s fare 
level with a view to an overall reduction. The Board advised the 
IATA carriers: 

The Board is unwilling to accept, or in any way facilitate, 
the continuation of the present unhealthy conditions and 
under presently foreseeable circumstances, will not be able 
to ire resolutions to be effective beyond September 30, 
1956, which do not reflect the principles set. forth above. 
While we recognize the difficulties which may result from an 
open rate, we believe that a proper solution of the issues here 
involved is of such importance to the full development of 
air transportation in the public interest that we are prepared, 
if necessary, to accept the consequences of an open-rate 
situation.” * 

At the same time the Board advised Congress that the situation 
demanded that it be given greater powers over international rates 
and stated : 

No proper concept of governmental responsibility can jus- 
tify leaving the ultimate determination of a fair and reason- 
able international rate structure wholly in the hands of an 
all-embracing international cartel. 


The most serious defect in LAT A’s ratemaking machinery has been 
its failure to be responsive to the policies of the governments of its 
members or even to effectuate the rate advocated by a mi vjority of its 
members. In 1946, the Board approved the requirement that IATA 
conferences act by unanimous vote in order “* * * to preserve the 
right of any carrier to take independent action.” ** In practice, the 
Board has found that IAT A’s members in the interest of rate stability 
will accede to agreements which they, as individual carriers would 
substantively have disapproved. The unanimity requirement, the 
Board now contends “* * * puts it in the power of any single deter- 





“CAB Order No. E-10017, February 20, 1956; hearings, vol. 1, p 
supplied. ] 

“ Hearings, vol. 4, p. 2560. 

“Order No. 4525, February 19, 1946, hearings, vol. 1, p. 376. 
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mined carrier in effect to blackmail its colleagues into accepting its 
point of view.” “ 

In a number of cases, individual carriers have used IATA’s rate- 
making procedures to force its will upon the rest of the industry. Ac- 
cording to the Board, the cases involving the North Atlantic cargo 

ate structure and IATA’s failure to impose adequate charges for 
berths and sleeper seats, were instances “* * * in which a single 
American carrier forced IATA to an agreement opposed by eve 
other carrier and almost every government, including our own.” 

With respect to IATA’s effectiveness in responding to the policy of 
the United States Government and of other governments the Board 
states: 


The minutes of the IATA traffic conferences for many 
years indicate that one or more American carriers, have been 
either the sole opponents to the Board’s recommendations 
within IATA or have led the opposition within IATA to 
these recommendations * * *. There are numerous in- 
stances, in addition to the case of our own carriers, where 
national carriers, even government owned or controlled car- 
riers, take positions within IATA which differ radic ally from 


the policy supported by their government’s civil aviation 
authorities.” 


Related to the unresponsiveness of IATA member carriers to the 
policies of their respective governments is the failure of IATA rate- 
making machinery to provide a means for informing governments of 
the positions taken by regulatory bodies of other governments on 
specific issues. IAT A’s failure to inform fully all interested govern- 
ments of the policies advocated by the United States is underscored 
by the events that surround the Board’s disapproval on February 2 
1956, of IATA’s agreements that proposed to increase the level of 
first-class fares over the North Atlantic by 10 percent and raised the 
basic level of transpacific first-class fares.*® 

At the hearings CAB Chairman Rizley testified that followi ing the 
issuance of its February 2 order, the Board was deluged with “a bar- 
rage of telegrams and letters * * * not only from our own carrriers 
but from all over the world, indicating that we were going to bring 
about * * * a terrific chaotic condition if we stood by the order.” 
This barrage included appeals not only from LATA’s director general 
and its member carriers of the United States, Europe, Asia, Africa, 
and Australia, but also the Governments of Britain, France Denmark, 
Switzerland, and South A frica.** 

The principal complaint from IATA and the foreign governments 

was that the Board’s order had taken them by surprise. They con- 
tended that mechanical and clerical difficulties involved in a readjust- 

ment of IATA’s proposed rate pattern precluded effective action in 
time for a different rate schedule to become effective on April 1, 1956." 


48 Hearings, vol. 4, p. 2562. 

“ Hearings, vol. 4, 4 2562. 

Hearings, vol. 4, p. 2563. 

“CAR Order No. B 9969, February 2, 1956, hearings, vol. 1, p. 521. 

47 Hearings, vol. 1, p. 326. 

48 Hearings vol. 1. pp. 328, 334-337 ; hearings, vol. 2, pp. 1036-1037. 

#9In this connection Representative Hugh Scott was constrained to say: “I hope, Mr. 
Chairman, that the steamship and railroad lines do not hear of this, because then we will 
get rate increases on the ground that ‘We have already printed the tickets’.” Hearings, 
vol. 1, p. 332. 
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Therefore, [ATA’s director general asserted to the Board, continua- 
tion of the Board’s disapproval would wreck the peak 1956 tourist 
szason. As a result of these pressures, the Board capitulated without 
a hearing and on February 20, 1956, approved until September 30, 
1956, J ATA’s rate agreements. 50 
At the hearing, Sir William Hildred explained his communication 
to the Boi ane in the following manner: 


* * * When a traffic conference has met and has got out a 
tee pattern of fares and rates worldwide, we know 
that we have to get government approval to the whole of that 
pattern * * * we wait the requisite number of days and hope 
we shall get the necessary approvals. 

And yet if we are going to sell our product at all, if there 
is to be a chs ange, dow n or up, we have to get agents with 
manuals, their brochures, our timetables, our tarifis—there 
is a mass of printing which has to be done, and it is cer- 
tainly true to say that a sudden decision to alter is a check 
and an inconvenience. 

When I said that it would go along way to wreck the high 
season, I might have been putting a little sob in my voice 
because I wanted to persuade the CAB to give us a little more 
freedom.™ 

In its February 20 order the Board pointed out that it had repeatedly 
warned the American carriers of its serious concern for the high 
levels of [ATA’s fare structures and “its opposition to the competitive 
‘giveaway’ race which was unjustifiably inflating the costs of air 
service.” ** In view of its repeated warnings, the Board stated it was 
not sympathetic to the carriers’ contentions that they had been sur- 

rised, and based the reversal of its order on the requests that had 
aah made by foreign governments. The Board said: 


In view of these facts the Board cannot consider persuasive 
the allegations by our carriers that the Board’s order of Feb- 
ruary 2, 1956, caught them unawares. Nor do we consider 
the difficulties that the »y would face, if we disapproved these 
agreements, as warranting any modification in our proposal. 

However, the Board is concerned by the fact that its pro- 
posed action has come as a surprise to the other governments 
involved. We are disturbed by the failure, at Jeast, on the 
part of some of the United States carrier members of LATA, 
to convey fully and accurately to the foreign carriers, and 
through them to their governments, the Board’s position on 
these major fare problems. These governments, through no 
fault of their own, are, as a result, faced with a very difficult 
situation with which the Board is certainly sy mpathetic. 
While we are extremely reluctant to modify our previous ac- 
tion, Caitictdachs in the light of what we strongly believe 
to be an urgent situation, our concern under such cireum- 
stances leads us to conclude that we should approve the North 


® Hearings, vol. 1, p. 328; Order No. E-10017, February 20, 1956; hearings, vol. 1, 
p. 527. 

‘1 Hearings, vol. 2, p. 1936. [Emphasis supplied. ] 
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Atlantic and transpacific first-class fare resolutions at this 
time. 
That the United States carriers had ample notice of the Board’s 
position prior to its February 2, 1956, disapproval of IA'TA’s rate 
agreements, is further emphasized by the procedures the Board has 


established to keep apprised of TATA’s actions. These procedures 
are: 





Prior to each annual meeting of the traffic conferences, the 
Board’s staff reviews the agenda and accompanying docu- 
mentation and meets with the United States carrier members 
of IATA to discuss any problems which either the staff or the 
carriers may have. The results of this meeting are subse- 
quently formalized in a letter to all United States carriers 
setting forth the Board’s thinking and recommendations with 
respect to the aspects of major significance. 

After IATA conference meetings the Board’s procedures require 
the following: 

The resolutions adopted at the conference meetings, 
together with the minutes of the meeting, are forwarded “to 
the Soard and, after the staff has reviewed the action taken, 

a second meeting is held with the United States carriers at 
which the carriers are asked to clarify and support any of the 
agreements on which the staff requires further information.™ 
Another infirmity in the IATA ratemaking machinery is that it has 
failed to provide a means by which the various interested governments 
may be promptly and fully advised of contemplated rate movements. 
The Miami IATA traffic conference that produced the new fare agree- 
ments had terminated on October 8, 1955. Not until December 30, 
1955, however did the American carriers forward to the Board the 
minutes of the meetings that contained the carriers’ justifications for 
the new rates.» This delay caused the Board to issue the following 
admonition to [ATA in its February 20 order: 

The Board’s order of February 2 was issued less than 5 
weeks after the receipt of the conference minutes, documents 
which it considers essential to an adequate review of the reso- 
lutions. This period, in the Board’s opinion, was a reason- 
able one in which to complete action upon the resolutions. 
Nevertheless, it appears that the Board’s proposed disap- 
proval came so late as to arouse widespread fears that there 
was not sufficient time to make the adjustments necessitated by 
a disapproval and to avoid a chaotic fare condition. This 
situation highlights the deficiencies in the timing of TATA 
conference meetings and the submission of the necessary docu- 
mentation to interested governments. 

To prevent a recurrence of this situation, prompt steps 
should be taken to assure that the full postconference docu- 
mentation, including the conference minutes, is supplied to 
the Board sufficiently early to provide not only a reasonable 
time for Board action but, in addition, sufficient time for 
remedial action by the carriers in case of disapproval of any 
resolution by any government.** 

















58 Hearings, vol. 1, p. 376. 
% Hearings, vol. 1, p. 376. 
% Hearings, vol. 1, p. 328. 
% Hearings, vol. 1, pp. 529-530. 
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As a result of the Board’s approval of the IATA rate-conference 
machinery there has been the complete elimination of price competi- 
tion in international air transportation. With the establishment of 
the conference ratemaking procedures, competition among the inter- 
national carriers has been restricted to rivalry in services offered. 
When asked at the hearing about price competition among IATA/’s 
members, Sir William Hildred explained : 


They cannot compete on rates, sir. But they can compete 
on all other things, like stewarding and food, and all of the 
characteristics of the service. 

No; they cannot compete on rates. The governments de- 
cided, 55 of them, that rate wars, which are the most desperate 
and shabby things of the last century, should not start in this 
industry, and they are not going to. There are going to be, 
I am sure, fixed and uniform rates, and the competition will 
be in other directions. 

The alternative is a ghastly sort of set of rate wars that 
would set the industry back 25 years. I see no prospect of 
the governments’ considering it.** 

It has long been recognized that competition in services is not an 
effective substitute for price competition. Rate reductions under 
competitive pressures, as has been demonstrated by the introduction 
domestically of the low-fare air-coach service, expands the market 
and increases the volume of business available to all carriers. Where 
rates are fixed on a compromise basis, however, service competition 
tends merely to divert traffic from one carrier to another rather than 
to enlarge the overall market. This condition was pointed out by 
Commissioner Josh Lee in his dissent to the Board’s 1946 approval 
of the IATA conference machinery. Hestated: 


Under such conditions nonprice competition results in in- 
creased costs through greater advertising and other sales 
efforts, through overexpansion of schedules, and through the 
operation of more luxurious equipment and services than the 
traffic justifies. All of these manifestations of nonprice com- 
petition offer the consumer costly “extras” where he would 
prefer lower rates. The increased costs which result from 
nonprice competition eat into profit margins and may even 
convert them into losses, whereas price competition con- 
stantly widens the market and benefits both investors and 
consumers. It preserves the competitive incentives to efli- 
ciency, to service improvement, and to patronage develop- 
ment.** 

The history of IATA’s rate conferences itself demonstrates that 
service competition has not been an adequate substitute for com- 
petition in prices. In the absence of effective governmental control, 
the substitution of the IATA machinery for price rivalry has re- 
sulted in industry agreements to increase rates without adequate 
justification. In short, according to the Board “* * * there is every 
reason to believe that without governmental checks, the carriers 
collectively will agree to charge what the traffic will bear in other 
situations where the public is at the carriers’ mercy.” °* As a con- 


5? Hearings, vol. 2, p. 1070. 


5 TATA Traffic Conference Resolution, 6 CAB 6389, pp. 650-651. 
5° Hearings, vol. 4, p. 2562. 
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sequence, the rates that have been established by IATA for trans- 
atlantic first-class fares are more than 75 percent higher per mile than 
corresponding domestic fares. 

The United States Government, including the Congress, and the 
civil and military departments and agencies, is by far the largest 
single user of international air transportation.” When American 
private business and tourist travel is added, it is clear that the burden 
of IATA’s high rate policies has been borne in large measure by the 
United States. 

Consistently the [ATA carriers have failed to establish rates on the 
basis of their relationship to operating costs. In its first decision, on 
May 8, 1946, after approval of the IATA conference machinery, ‘the 
Board disapproved some of the rate resolutions of the first North 
Atlantic traffic conference for this reason. The Board then said: 

As indicated in the Board’s opinion of February 19, 1946, 
approving the IATA traffic conference resolution, the Board 
believes that “the sound dev elopment of air transportation 
and its vigorous growth require that rates be related in a 
reasonable manner to the cost of operation.” The conference 
at its February meeting signally failed to relate the rates 
there agreed upon to costs of operation in any manner what- 
soever. Without any test of its economic soundness, the con- 
ference selected the existing fare between New York and 
Paris as the base rate upon which to construct a rate struc- 
ture for all transatlantic operations. The Board cannot 
condone the failure of the conference to follow a basic tenet 
laid down for its guidance in the opinion approving the 
IATA traffic conference resolution—that there must be a 
reasonable relation between any conference rates and the 
attainable costs of operation.” 

In that case the Board rejected the contentions of the United States 
carriers that there were available no edequate cost data. It pointed 
out that Pan American in 1945 had made a study which it considered 
sufficiently reliable and persuasive to induce it to establish a rate of 
$275 from New York to London until that rate was changed, after 
objection by the British Government. Pan American’s cost data, 
however, was not submitted to the IATA conference. The Board 
also noted: 


t is hard to believe that TWA and American Overseas do 
not similarly possess substantial data on the probable costs 
of their transatlantic operations. In the North Atlantic 
Route case both of them, complying with the Board’s re- 
quirements, presented estimates of their probable costs of 
operation upon which they asked the Board to rely in de- 
termining whether they should be granted transatlantic 
routes. These estimated rates were substantially lower than 
the rates agreed upon at the conference. 


In an opinion handed down almost 2 years later, the Board re- 
iterated its complaint that IATA had not taken steps to relate its 
rates to operating costs. In that case the Board stated: 

Two years have elapsed since the initial Board approval 
of participation by United States carriers in ratemaking by 

© Hearings, vol. 4, p. 2562. 
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the conference agreement method. On a number of occa- 
sions during these 2 years, conference rate resolutions have 
been submitted to the Board for its approval. The Board, 
however, is without advice that IATA has yet established 
measures for obtaining and transmitting to the Board, either 
directly or through the United States members of IATA, 
data in support of the rate resolutions which can be regarded 
as satisfactory evidence of their economic soundness, or that 
such data have been given adequate consideration by IATA 
in its rate determinations,™ 


In its February 20, 1956 order, the Board again protested IATA’s 
failure to relate its rates to reasonable costs. In its opinion the Board 
objected that IATA’s fare structure was unbalanced, with the result 
that tourist fares subsidized the first-class service, and stated: 

However, the basic cause for what we consider to be an 
excessively high level of tourist fares is deeper than the neces- 
sity to subsidize first-class travel. The competitive “give- 
away” race has operated within the tourist service itself to 
produce an unnecessarily costly type of service which directly 
produces a need for higher fares, and the resulting pressure 
to further upgrade the first-class services further burdens 
the tourist passenger. 

It is our considered opinion that the standards prescribed 
by LATA for tourist service have failed to provide the restric- 
tive framework necessary to safeguard the offering to the 
public of safe and adequate air transportation at the lowest 
possible cost. 

Another factor that underlies [ATA’s increasingly high fares has 
been the use of tourist-class revenues to pay for the luxury services 

rovided to first-class passengers. This practice results directly 
rom the substitution of service competition for rate competition 
that necessarily accompanies the Board’s approval of LATA’s traffic 
conference machinery. It was the principal reason for the Board’s 
February 2, 1956, disapproval of the IATA agreements that pro- 
posed to increase North Atlantic first-class passenger fares by 10 
percent. The Board describes LATA’s practice to upgrade the tourist 
service as follows: 

In order to provide an economically sound basis for low 
tourist fares essential to the development of mass air trans- 
portation, it is essential that the tourist services have a min- 
imum of expensive frills and make maximum use of the safe 
carrying capacity of the planes. The Board has consistently 
urged the carriers to increase the minimum number of seats 
per plane required for tourist service, but the JAT7'A agree- 
ments have consistently reflected a trend toward lower seat- 
ing densities, greater luxury, and resulting higher costs. 
Despite the unsatisfactory nature of these agreements, the 
Board has had no choice except to approve them, since in the 
absence of an agreement each carrier could offer as few seats 

* CAB Agreement No. 493 (9 CAB 221, 222 (Feb. 20, 1948)). The Board nonetheless 
approved the continuance of the conference procedure “for an additional trial period not to 


exceed 2 years, which period should afford ample opportunity for a more.definite evaluation 


* the conference method of ratemaking than is possible on the basis of present experience.” 
bs D. Baa. 
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as it wished in tourist service. TZ'his continuous upgrading 
of tourist service is one of the reasons transatlantic tourist 
fares are approwimately 75 percent higher than domestic 
coach fares. 
In its order of February 20, 1956, the Board approved the 10- 
pores rate increase for a 6-month period. At the hearings, the 
oard’s rate expert estimated that the approval would result in the 
patrons of Pan American and TWA alone paying more than 11% to 
2 million dollars in additional fares. In its February 20 opinion the 
Board elaborated on the IATA carriers’ “competitive giveaway race” 
in their first-class service. In this connection the opinion states: 


In the past several years a clear tendency has developed 
toward the upgrading of the first-class service without any 
increase in charges to cover the increased costs incurred. 
This has culminated in a situation where almost the entire 
first-class service is conducted in sleeper-seat configuration 
which reduces seating capacity by roughly one-third. This 
upgraded service has been offered at fares based on standard 
first-class seating configurations, and even the proposed 10- 
percent fare increase will fall short of fully compensating for 
the displacement of salable seating space. Durmg this same 
period, carriers have offered sleeper accommodations which, 
in most cases, reduce seating capacity by as much as one-half 
while imposing an additional charge of less than 15 percent 
of the first-class fares.** 

The Board noted that the 10-percent increase not only failed to 
cover the cost of operations of sleeper-seat aircraft, it also increased 
the fare of the first-class passenger who did not have sleeper-seat 
accommodations. The failure to charge extra for sleeper-seat service 
necessarily would force all carriers to offer competitive services and 
therefore to accept the sleeper-seat configuration. The Board also 
pointed out that LATA’s rate policy discr iminated against the tourist 
traveler. In this regard the opinion states: 

The real sufferer from the failure to charge the first-class 
passenger for the increased benefits afforded him is the tour- 
ist class passenger, whose claim to lower fares must be de- 
ferred while the revenues from tourist travel are being 
applied to subsidize the increased luxury offered on first- 
class services. We believe that adequate steps to fairly 
assess first-class passengers for the added benefits provided 
them would, alone, justify some decrease in tourist fares. 

On May 29, 1956, IATA convened a special rate conference at 
Cannes, France, to deal with the situation presented by the Board’s 
6-month approval of the North Atlantic rate structure on Febru- 
ary 20. At this conference [ATA constructed new rates for the low- 
fare tourist service in a series of agreements to become effective 
April 1, 1958. In an opinion issued August 10, 1956, the Board indi- 

cated its approval of IATA’s new rate structure and granted a 1-year 
extension to [AT A’s existing rate agreements. ® Asa result, [ATA’s 


® Hearings, Civil Air Policy, op. cit., p. 139. [Emphasis supplied.] 
* Hearings, vol. 1, p. 333. 

Hearings, vol. 1, p. 528. 

® Hearings, vol. 1, p. 529. 

*® CAB Order No. F-10530, August 10, 1956; hearings, vol. 1, p. 531. 
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discriminations against the tourist traveler for the benefit of the 
first-class passenger remain in effect. 

It is significant that the low-fare services account for 70 percent of 
the total North Atlantic traffic. In view of this, it is apparent that 
IATA’s failure to correct the deficiency in its rate structure, and the 
Board’s recession from its February 20 demand that IATA take the 
necessary corrective action or “to accept the consequences of an open 
rate situation,” will combine to retard sound development of inter- 
national air transport services. In this connection, the Board itself 
criticized IATA for failure to accomplish any revision of the seating 
standards and basic fare levels applicable to tourist class services 
during the period prior to April 1, 1958, and stated: 

The Board believes that this failure to accomplish any im- 
mediate revision in the tourist-class fare structure, as an 
initial step toward realization of the type of service agreed 
to be introduced April 1, 1958, indicates a fundamental defi- 
ciency which, if not resolved, may restrict unnecessarily the 
proper development of the North Atlantic travel market.” 

To correct this deficiency in IATA’s rates, the Board concluded 
that direct action by the interested governments was required “to in- 
sure the immediate development” of a sound North Atlantic fare 
structure.” 

CONCLUSIONS 


There are many areas in which the [ATA machinery has resulted 
in agreements among its members that are beneficial to the industry 
and to the public. In view of the many probiems presented by differ- 
erences in law and customs of the various foreign countries, it is nec- 
essary for United States carriers to negotiate agreements among 
themselves and with foreign carriers to facilitate the handling of 
international traffic, both passenger and cargo. The clearinghouse 
operation, the agreements finally approved by the CAB on February 
12, 1957, with respect to uniform conditions of carriage for passengers 
and baggage in international air transport, and the agreements de- 
signed to facilitate through service and joint rates, interchange of 
traflic and coordination of schedules are instances where the industry 
and the public benefit from the LATA machinery. ILATA’s activities 
in the field of industrywide joint ratemaking, however, have not only 
utterly failed to advance the objectives for which the Board has 
granted approval and antitrust immunity but, on the contrary, have 
resulted in the substitution of monopolistic price fixing for the prin- 
ciple of free competition. 

When the Board gave its temporary approval to [ATA’s ratemak- 
ing machinery in 1946, it refused to “accept without proof” that in- 
dustry ratemaking would be inconsistent with the act’s policy of con- 
trolled competition. It therefore deferred determination of this issue 
until it could make an evaluation on the basis of actual experience 
gained from IATA’s operation. From the Board’s own description 
of its experience over a decade of [ATA ratemaking it is manifest that 
the resulting international rates are both unwarrantedly high and 
basically unsound in structure. 


” Hearings, vol. 1, p. 532. 
1 Hearings, vol. 1, p. 533. 
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Although IATA’s failure to establish and maintain a sound and 
fair rate structure for international air services long has been apparent 
to the Board, nonetheless it has not taken the steps available to it that 
would restore the benefits of competition to international air trans- 
portation. On the contrary the Board has felt constrained to permit 
uncontrolled industry price fixing through a mechanism it describes 
as “an all-embracing ‘international cartel.” Despite the Board’s state- 
ment on February "20, 1956, that it is prepared to accept the conse- 
quences of an open rate situation, to date, it has failed to take the 
affirmative step demanded by the existing situation—withdrawal of its 
approve al of the ratemaking techniques which it has condemned. 

The committee is not persuaded that chaos necessarily would result 
were antitrust immunity withdrawn from the activities of United 
States-flag carriers engaged in international air transportation. An 
“open rate” situation amounts to no more than the substitution of nor- 
mal competitive market forces for joint industry price-fixing agree- 
ments. It is a cardinal principle of the American system of. private 
enterprise that competition provides substantial benefits both to the 
members of industry and to the general public. Economic chaos has 
not resulted from competition under the policies of the antitrust laws 
in United States business experience. There is no reason to believe 
that such chaos would ensue upon the Board’s withdrawal of its ap- 
proval of LATA’s ratemaking machinery. 

The time to restore competitive conditions to the international air 
transport industry is long overdue. Accordingly the committee be- 
lieves the Board should reexamine its approval of the IATA rate con- 
ference mechanism. The overriding antitrust policy of the United 
States demands this action. It is not in the interest to the traveling 
public of the United States and of the rest of the world to continue 
longer the existing situation where the values of competition have been 
replaced by “an all-embracing international cartel.” 7 

The committee is further of the opinion, in light of the Board’s ex- 
perience with IATA, it will remain substantially unable to carry out 
its statutory responsibility to promote the development of interna- 
tional air transport consistent with American policies favoring com- 
petition until its mandate to that end is implemented by power over 
international rates comparable to that exercised by it in domestic air 
transportation. The committee accordingly joins with the Board, the 
Comptroller General of the United States, and the Air Coordinating 
Committee in endorsing the grant of legislative authority to the C AB 
to control the fares, rates, rules, and practices of United States car- 
riers applicable to the transportation to and from the United States to 
the same extent that the Board now has power to act with respect to 
fares, rates, rules, and practices in domestic transportation. The 
custninl ite also endorses their recommendation that the Board receive 
greater legislative authorization to control the fares, rates, rules, and 
practices of foreign air carriers applicable to transportation to and 
from the United States." 

















72 Hearings, vol. 4, p. 2560. 
7 Hearings, vol. 4, p. 2561. 
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The committee is not unmindful that the solution to problems pre- 
sented by necessity to accord in international transportation the views 
and desires of numerous foreign governments may be facilitated by 
joint industry action in the development of an international rate 
structure. Only after existing procedures have been broken up, how- 
ever, and a period of free competition under CAB’s increased authority 
with respect to international rates has ensued, should such an expedi- 
ent again be considered. 


90541—57——_16 

























































































































































































CHAPTER VII 
PAN AMERICAN WORLD AIRWAYS 


A study of the competitive structure and antitrust aspects of Ameri- 
can commercial air transportation requires, not only an examination 
into the problems involved in competition among domestic carriers, 
entry into the industry and joint activities through the domestic car- 
riers’ trade association, as discussed in preceding chapters, but also, 
requires an examination of the status of Pan American World Air- 
ways, Inc. As set forth in the preceding chapters, the committee 
investigated and considered detailed information obtained from the 
Board and AT A, with respect to the operations of domestic carriers, 
particularly the Big 4 trunk airlines, American, United, Eastern, 
and TWA. Pan American is unique and has evidenced preemi- 
nence as an air carrier since the very early days of commercial 
aviation. As one of the pioneer American airlines, it quickly emerged 
as a leading carrier and has continued to maintain its lead over 
other carriers in the industry. It was the first American air car- 
rier in South America, and now has only 2 United States-flag com- 
petitors in that market, in one of which it holds a 50- percent in- 
terest, in addition to the foreign flag carriers that operate in South 
America. It was the first American air carrier to span either of the 
great oceans that separates the Western Hemisphere from the Old 
World and until after the beginning of World War II was the only 
one. Today it has but one American competitor crossing each of those 
oceans, in addition to its transoceanic foreign flag competition. It 
was also the first to develop the Alaskan air transportation market. 

Whether comparison be made in terms of net assets or invested 
capital on hand; operating revenues, net profits, or subsidies received ; 
or route miles, revenue passenger-miles or revenue ton-miles flown, 
Pan American stands first in its class. In the United States flag in- 
ternational air transportation industry, the scope of Pan American’s 
operations has been, and remains, unapproached by any other carrier. 

In these circumstances, the committee studied the Pan American 
World Airways System? with respect to antitrust problems involved 
in the foreign and overseas operations of United States-flag carriers. 
In its study, the committee heard extensive testimony from Mr. 
Juan Terry Trippe, exceedingly able president of Pan American, con- 
cerning the development of the company, its current position, and 
competitive practices employed to achieve and maintain its present 
status. 

The committee’s study was concerned primarily with Pan Ameri- 

‘an’s competitive position among United States flag passenger car- 
riers in foreign and overseas markets. In the first place, the primary 
responsibility of the Civil Aeronautics Board in these markets is con- 

1 Although the corporate name of the parent company is Pan American World Airways, 


Inc., the company has from its earliest days referred to itself and its many affiliated and 
associated airlines and companies as the Pan American World Airways System. 
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cerned with the operations of the United States flag carriers.* Also, 
the bulk of traflic to and from the United States is handled by United 
States flag carriers.* Further, Pan American has no domestic opera- 
tions and competes only in foreign and overseas markets. Inasmuch 
as the CAB customarily separates its reports on these markets from 
its reports on domestic traffic, the committee’s access to pertinent 
information was facilitated. 

During the hearings, Mr. Trippe took exception to the committee’s 
limiting its study to competitive problems that arise in the foreign 
and overseas operations of United States flag carriers. He contended 
that Pan American’s activities should be compared to the combined 
domestic, overseas, and foreign operations of United States flag 
carriers. He also pointed out that an evaluation of Pan American’s 
ability to compete should include consideration of the operations of 
foreign-flag carriers in the markets served by Pan American. The 
committee has considered the information and materials provided by 
Mr. Trippe with respect to these matters, The committee has con- 
cluded, in view of the nature of the air transport market and the 
Board’s responsibilities, that a proper evaluation of Pan American’s 
activities requires an examination of its status in the overseas and 
foreign markets served by United States flag airlines.* 


DEVELOPMENT OF THE PAN AMERICAN WORLD AIRWAYS SYSTEM 


Pan American Airways was founded in March 1927 by 12 young 
former World War I military pilots who invested an average of $25,000 
each in the new enterprise. It resulted from a merger between 
Aviation Corporation of America, headed by Mr. C. V. W hitney and 
Mr. Trippe, and a small airline named Pan American Airways, Inc., 
which held a contract with the Cuban Government to carry airmail 
between Cuba and the United States. Mr. Trippe later became presi- 
dent and general manager of the new company ai | it subsequently took 
the name of Pan American Airways Corp.® Subsequently the new 
company also purchased its remaining competitor for the Cuban route, 


Florida Airways, which had been organized by Capt. E. V. Ricken- 
backer, among others.’ 


2The Board's responsibilities with respect to the foreign routes of both U. S. flag car- 
riers and foreign flag carriers are shared with the President, who must make the final 
determination and who does so with the advice of the State Department. See hearings, 
vol. 4, pp. 2452-4. 

‘in a report prepared for the committee by the Civil Aeronautics Board, U. S. Immi- 
gration and Naturalization Service figures are quoted showing that, of the 2,439,907, persons 
leaving or entering the United States by air during the calendar year 1955, 68 percent were 
transported by United States flag airlines. Moreover, the Board has often stated that 
competition from United States flag carriers is the only significant competition for regula- 
tory purposes. E. g., American Eeport Airlines, Tranesatiantic Service, 2 CAB 16, 32 
(1940), hearings, vol. 4, p. 2618. 

It should be noted, however, that some of the information submitted by Mr. Trippe was 
inaccurate For example, Mr. Trippe stated that Pan American had “* * * no less than 
4 competitors in addition to SAS” on its service between the United States and the Orient ; 
that there were “‘a total of 4 competitors’ on the route to Australia: and that traffic to 
Australia is so light that Pan American maintains only 3 schedules per week (hearings, 
vol. 4, p. 2447). Examination of Pan American's charts (hearings, vol. 4, pp. 2448-2449) 
and its timetables reveals, however, the following facts: Three airlines in addition to Pan 
American provide transpacific service to the Orient; two of these carriers are foreign- 
flag airlines, one of which does not enter the United States and accordingly is not a direct 
competitor for United States traffic; SAS does not cross the Pacific at all: only two of 
Pan American’s competitors fly to Australia and one of these does not enter the United 
States; for some time Pan American has listed at least four schedules per week on the 
Australian route. 

5 Hearings. vol. 4, p. 2489; Smith, Airways Abroad, pp. 10-11 (U. Wisc. 1950). 

®In a subsequent corporate reorganization that eliminated a holding company, the corpo- 
rate hame was changed to Pan American World Airways, Inc. PAA Annual Report to 
Stockholders, 1949, p. 7. 

™ Smith, op. cit. n. 5, supra, pp. 11-12. 
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Tn the 30 years since the Avcoa-Pan American merger, Pan Ameri- 
can’s history has been one of continued growth in size, power, and 
route structure. From the initial $300 ,000 investment of Mr. Trippe 
and his associates, the company’s assets have grown to $278,098,000, 
or nearly 1,000 times as much as the original investment.® Its route 
structure has grown from about 251 route miles at the end of 1928, to 
a weighted average of 63,513 route miles operated during the year 
ending June 30, 1956, an increase of about 250-fold.° W hile it is true, 
as Mr. Trippe contended, that the largest airline in the world in terms 
of route mileage is Air France, in every other respect Air France’s 
oper ations are exceeded by Pan American. - 

Since its organization, Pan American’s operations have spread from 
Cuba throughout the Antilles and the greater Caribbean area into 
South America as far south as Buenos Aires; into Alaska; across 
the Pacific to China, Japan, southeast Asia and the ANZAC nations ; 
and across the Atlantic to most of Europe, Africa, the Middle ast, 
Pakistan, and India. Important factors in this growth were the 
ingenuity, courage, willingness to take risks, and the planning of Pan 
American’s management. 

Its international traffic is handled by three virtually autonomous 
operating divisions as well as several nondivisional organization 
units. These three divisions, Atlantic, Pacific-Alaska, and Latin 
American, are completely separate and independent of each other 
as to administration, route structure, operations, and accounting ; each 
has its own mail routes and flight equipment. Pan American reports 
to the CAB separately the financial structure, profit-loss statements, 
and flight and traffic statistics for each operating division, as well as 
for the system as a whole. Each division has an executive vice presi- 
dent at its head and its own subordinate officers and other employees 
responsible for the operations of that division only.*? These three 
divisions are thus virtually separate airlines joined together only at 
the top policymaking level at system headquarters which Mr. Trippe 
heads. 

1. The Latin American Area—Pan American’s first commercial 
route extended into the area later included within the purview of the 
Latin American division. That route was for mail service between 
Key West and Habana. During the company’s first year it carried 
1,184 passengers over this 251-mile route.* Within a few years after 
that service was established, however, the company was operating 
commercially throughout Latin America on airmail contracts with 
the United States and with other countries in the Western Hemisphere. 
By the end of 1929, Pan American had inaugurated service to all the 
West Indies and Dutch Guiana; by the early 1930’s it served “every 
single country in Latin America.” 

Its chief competitor in Latin America after 1929 was Pan Ameri- 
can Grace Airways, Inc. (Panagra), whose outstanding stock is owned 
50 percent by Pan American and 50 percent by W. R. Grace & Co. 



































8 CAB, Quarterly Report of Air Carrier Financial Statistics, June 1956, p. 41. 

®Pan American Airways’ 4th Annual Report, 1931, p. 12; CAB, Monthly Report of Air 
Carrier Traffic Statistics, June 1956, p. 67. 

10 Hearings, vol. 4, pp. 2462-5; Pan American table II, hearings, vol. 4. p. 2683. 

11 For ex umple, the Patrick Air Force Base guided missile range project is handled in a 
separate division whose revenues and expenditures are not yegerned as part of the finances 
of any of the operating divisions. See hearings, vol. 4, p. 2579. 

12 See hearings, vol. 4, pp. 3031-3. 

18 Pan American Annual Reports to Stockholders for 1928 and 1931. 

44 Testimony of Mr. Trippe, hearings, vol. 4, p. 2490. 
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which also operates Grace Steamship Lines. Panagra was estab- 
lished by these two companies in January 1929 to succeed a small 
Peruvian airline owned by Pan American and to serve western South 
America. It has traditionally operated from the Canal Zone south- 
ward along the west coast of South America as far as Santiago, 
Chile, and then across the continent to Buenos Aires, Argentina, and 
Montevideo, Uruguay. It has never sought authorization to serve 
the United States directly. Pan American, on the other hand, has 
operated from Houston, New Orleans, and Miami southward through 
Mexico, Central America, into the Caribbean and down the east coast 
of South America. 

Panagra currently is the subject of a civil antitrust suit brought 
by the Department ‘of Jus tice on January 11, 1954. The coraplaint 
(Civil No. 90-259, U. S. D. C., S. D. N. Y.) charges that Panagra, 
W. R. Grace & Co., and Pan American have eng: wed i in a conspiracy 
to monopolize air commerce between the U nited States and South 
America. Relief sought includes divesture by both Grace and Pan 
American of all holdings in Panagra. This case is still pending in 
the pretrial stages. The committee in this report does not evaluate 
the relationship between Pan American and Panagra and its impact 
on competitive conditions in Latin America. 

To return to Pan American’s development in Latin America, by the 
time the Civil Aeronautics Act of 1938 became law, its route pattern 
in the Caribbean and along the east coast of South America was 
firmly established. Therefore except for a few subsequent changes, 
Pan American’s South American routes were established by the Con- 
gress by virtue of the act’s “grandfather clause.” ** Most of Pan 
American’s routes in Mexico and Central America are likewise 
“orandfather” routes as are Panagra’s routes along the west coast of 
South America. These two airlines are the only “orandfather” car- 
riers authorized to operate in Latin America.*® 

For nearly 20 years, Pan American and its affiliate, Panagra, 
were the only United States-flag carriers in South America. In Order 
4793, May 17, 1946, the Civil Aeronauti ies Board authorized additional 
United States-flag competition in this market. That order authorized 
Braniff Airways to compete with Panagra and Pan American by 
serving Rio de Janeiro, Asuncién, and Buenos Aires as well as the 
west coast cities of South America. Unavailability of landing fields 
and other facilities, as well as active opposition from Pan American?’ 
prevented Braniff from commencing service until June 4, 1948, and 
then only on a partial basis. Although additional carriers have been 
certificated by the Board to operate in Central and South America, 
on December 31, 1956, as of the date of this report, Pan American, 
Panagra, and Braniff are the major United States-flag passenger car- 
riers authorized to serve South and Central America.** 

2. The Pacific area.—In the Pacific area, Pan American made the 
first commercial flight across the Pacific from San Francisco to 

5 Sec, 401 (e). 49 U. S. C. 481 (e). 

Compare 1938 routes on map insert opposite page, with 1956 routes on map insert 
et Mani wk 4, pp. 2851-69, 2954-3001, 3060-82; infra this report, pp. 256-260. 

18The Board has authorized Delta Air Lines to operate from southern United States and 
the Caribbean area to Caracas and Maracaibo in Venzuela ; and Uraba Medellin and Central 
Airways, owned 100 percent by Pan American, to serve the Canal Zone and Medellin in 


Colombia. Their operations are of minor significance in the Central and South American 
markets, 
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Manila via Honolulu, Midway, Wake and Guam on November 22, 
1935, inaugurating the famous transpacific “China Clipper” service. 
This historic initial flight was considered so important that the Post- 
master General journeyed to San Francisco to observe the take-off 
and to bring greetings from the President of the United States.° By 
October 1939, this service had been extended to Hong Kong. 

Pan American was also a pioneer in the Alaskan mar ket although its 
operations in that area form an insignificant part of its total traffic, 
In 1931 Col. Charles A. Lindbergh made a preliminary survey of 
Alaska for Pan American and in 1932 the first flight was made.” 
When the Civil Aeronautics Act of 1938 went into effect, Pan Ameri- 
can was the only American air carrier with a transpacific route in 
operation, and was the only carrier having an Alaskan service (Fair- 
banks-Juneau via Canada) Accordingly, Pan American is the 
only “grandfather” carrier in the Pacific-Alaskan area. 

Not until July 15, 1947, did Pan American face competition from 
another United States- flag carrier across the Pacific. On that date 
Northwest Orient Airlines made its first flight from Seattle to Manila 
via Tokyo. Northwest is still the only United States- flag air carrier 
other than Pan American that crosses the Pacific." It flies the “great 
circle” route via the Aleutian Islands. Pan American has sought per- 
mission from the Board to compete on that route, and: the ¢ ommittee 1s 
informed, was agreeable to have Northwest parallel their operations 
on the Central Pacific route. In an initial decision on December 18, 
1956, the hearing examiner recommended against Pan American’s pe- 
tition. Instead, the examiner recommended that Pan American be au- 
thorized to make “great circle” flights between San Francisco and 
Tokyo. The examiner did not believe that Pan American should be 
permitted to invade the Pacific Northwest market as well as the cen- 
tral and southern Pacific Coast areas it now serves. The Board and 
the President approved the Examiner’s recommendation. 

3. The Atlantic area—Enactment of the Civil Aeronautics Act 
found Pan American with only a New York-Bermuda route in the 
Atlantic and therefore that is the only “grandfather” route the com- 
pany has in this area. No other American carrier has any “grand- 
father” route in the Atlantic area. Pan American’s first transatlan- 
tic commercial flight took place on ‘May 20, 1939, when it inaugurated 
its New York-Marseilles service via Bermuda and Portugal. Later 
that year, on October 30, Pan American inaugurated its North At- 
lantic service from New York to the British Isles. On these trans- 
atlantic routes Pan American was unchallenged by competition until 
mid-1942, when American Export Airlines made its first flight from 
New York to the British Isles. During the war, however, American 
Export’s business to the British Isles had little competitive signifi- 
cance. American Export Airlines also was authorized by the Board 
and by the President to compete with Pan American on a southerly 
transatlantic route through Lisbon. This route was not inaugurated 
during the war because Pan American had an agreement with the 
Portuguese Government for exclusive landing rights that was not 





19 Hearings, vol. 4, p. 3101. 

2 Hearings, vol. 4, p. 2490. 

“United Air Lines operates between Honolulu and San Francisco and thus competes 
with Pan American on that leg of its transpacific route. 
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waived. Pan American claims it could not waive these rights, under 
direction of the defense agencies.”* 

When American Airlines assumed control in 1944, American 
Export Airlines was renamed American Overseas Airlines. On 
July 10, 1950, AOA was permitted to merge with Pan American by 
order of the President and the Civil Aeronautics Board. In that 
proceeding the Board originally refused to approve the merger on 
the ground that it would restrict competition in transatlantic traffic, 
but it was overruled by the President. As a result of the merger, 
American Overseas Airlines’ routes were acquired by Pan American.” 

Trans World Airlines made its first transatlantic flight on Feb- 
ruary 5, 1946. TWA still flies that route. TWA is consequently Pan 
American’s only United States-flag competitor for transatlantic pas- 
senger traffic. It is, of course, recognized that foreign flag carriers also 
have transatlantic operations. 

4. Pan American’s recent growth.—Although much of Pan Amer- 
ican’s growth occurred in the early years of air transport, it has 
continued to grow in size and economic power since the Civil Aero- 
nautics Act became effective in 1938. In testimony to the subcom- 
mittee, former Chairman of the Civil Aeronautics Board, Ross Rizley, 
stated that during the year ending September 30, 1955, Pan Amer- 
ican’s growth in traffic amounted to about 62 million revenue ton-miles 
and that this 1 year’s growth was equal to the total international traffic 
of Braniff, Northwest, and Delta Air Lines combined. A chart 
submitted by the Board at the hearings shows that Pan American’s 

ercentage of overall revenue ton-miles carried by all United States- 
flag foreign and overseas air carriers increased from 58.3 percent in 
1950 to 62 percent in 1955.2° The Board’s report for those same years 
indicate that Pan American’s revenue ton-miles increased from 186,- 
642,000 in the calendar year 1950 to 357,941,000 in 1955, an increase 
from 57 to 60 percent of the total revenue ton-miles flown by all United 
States-flag foreign and overseas air carriers. 

Since 1947 the weighted average route miles operated by Pan Amer- 
ican has increased from 48,964 to 63,513, an increase of 14,549 route 
miles, or more than 30 percent. By comparison, the total weighted 
average route miles operated by TWA in foreign and overseas traffic 
during the year ending June 30, 1956, was 13,416; by Northwest Air- 
lines, 13,044. Thus Pan American’s increase alone, in route miles 
operated over the last 814 years, has been more than the present total 
foreign and overseas mileage of any other United States-flag carrier. 
Pan American’s invested capital and net profits also have grown sub- 
stantially in the postwar period. 


PAN AMERICAN’S PRESENT ROUTE STRUCTURE AND TRAFFIC PATTERN 


Today Pan American is 1 of 14 certificated United States-flag pas- 
senger carriers that operate commercial air routes between the United 
States and foreign countries or between the United States and its 


“See infra, p. 252. Although Congress refused to appropriate funds to pay AEA’s 
mail subsidies on this route (see Mr. Trippe’s testimony, hearings, vol. 4, p. 2820), the 
airline had other sources of revenue that could have been used had Pan American waived its 
exclusive franchise. 

* See hearings, vol. 4, pp. 2538-2542, 2598-2675, 2713-2796, and infra, pp. 255, 256. 

* Hearings, vol. 1, pp. 293-294. 

*® Hearings, vol. 1, p. 298. 
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territories and possessions. The following table summarizes the 
points served by these carriers divided into major markets: *° 
North America: 

Alaska Airlines (Portland, Seattle—Fairbanks, Anchorage, 
Nome) 

American Airlines (New York City, Dallas—Mexico City; 
New York City—Toronto) 

Eastern Air Lines (New York City—Bermuda; New York 
City—Ottawa; New Orleans—Mexico City) 

Northeast Airlines (New York City—Montreal) 

Pacific Northern Airlines (Portland, Seattle—Juneau, Anchor- 
age) 

Pan American (Portland, Seattle—Juneau, Fairbanks, Nome; 
Houston—Mexico City ; Los Angeles—Mexico City) ” 

Atlantic: 

Pan American (Chicago, Philadelphia, Boston, New York City— 
Gander, London, Stockholm, Helsinki, Paris, Vienna, Rome, 
Istanbul, Teheran) 

Trans World Air Lines (Chicago, Boston, New York City— 
London, Paris, Rome, Cairo, Bombay, Colombo, Manila) * 

Pacific: 

Northwest Orient Airlines (New York City, Seattlh—Edmonton, 
Anchorage, Tokyo, Manila) 

Pan American (Seattle, San Francisco, Los Angeles—Honolulu, 
Tokyo, Manila, Hongkong, Rangoon, Calcutta, Karachi; Seat- 
tle, San Francisco, Los Angeles—Honolulu, Auckiand, Mel- 
bourne) 

United Air Lines (San Francisco, Los Angeles—Honolulu) 

South America: 

Braniff International Airways (Houston, Miami—Panama City, 
Guayaquil, Lima, La Paz, Asuncion, Buenos Aires, Rio de 
Janeiro) 

Pan American (Houston, Miami—Panama City, Caracas, Belem, 
Natal, Rio de Janeiro, Buenos Aires) 

Caribbean: 

Delta Air Lines (Houston, New Orleans—Habana, Kingston, 
Curacao, Ciudad Trujillo, San Juan, Caracas) 

Eastern Air Lines (New York City—San Juan; Manila—San 
Juan) 

Mackey Airlines (St. Petersburg, West Palm Beach—Nassau) * 

Midet Aviation Corp. (West Palm Beach, Miami—West End, 
Bahamas) *° 

National Airlines (Miami—Habana) 

Pan American (Houston, Miami—Habana, Kingston, Ciudad 
Trujillo, San Juan, Charlotte Amalie, Port of Spain, Curacao, 

Caracas; Miami—Nassau) 

a All of the cities served are not listed in the table; only the principal cities are 
indicated so as to present a skeletal outline of the routes covered. 

277Pan American is authorized to serve Los Angeles—Mexico City but offers this service 
through its affiliate. Compania Mexicana de Aviacion. 

we eerrice og, EMER, although authorized, has not yet commenced. See note 33. 

 Midet is ‘a ‘idea company whose total net assets as of June 30, 1955, were $30,000 
and whose weighted average route miles operated were 71. It failed to report activities 
in 1956 and its competitive impact is not significant. Mackey Airlines’ operations, though 
considerably Jarger than those of Midet with operating revenues for year ending June 


30, 1956, of $778,000, and weighted average route miles operated of 415, are also negligible 
when compared with the other companies in the industry. 
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As this table shows, only Pan American provides service to all 5 of the 
major foreign and overseas air traffic markets; in fact, no other airline 
rovides service in more than 2 of those markets. 

In addition to the above carriers, three United States-flag airlines 
carry traffic between United States territories or possessions and for- 
eign countries. Caribbean Atlantic Airlines (Caribair) flies between 
San Juan and Ciudad Trujillo and between San Juan and St. Thomas 
and St. Croix. Pan American-Grace Airways, as described above, 
pp. 238-239, operates southward of the Canal Zone," along the west 
coast of South America as far as Santiago, and across the continent to 
Buenos Aires and Montevideo. Uraba, Medellin and Central Airways, 
entirely owned by Pan American, operates between the Canal Zone and 
Medellin, Colombia.” 

Pan American is by far the largest and most important of these 
international and overseas carriers. It is the only American carrier 
that crosses both the Atlantic and Pacific and is the only single Ameri- 
can carrier authorized to operate an “around the world service.” * It 
is the only American air carrier that provides services via Honolulu to 
Tokyo, and services to Australia, New Zealand, all of southeast Asia,** 
to Greenland, Iceland, Scandinavia, northern Germany and eastern 
Europe, to Turkey, Lebanon, Iraq, Pakistan, and to all of West and 
South Africa. Moreover, although service has not yet commenced, it is 
the only American carrier authorized to serve Warsaw, Leningrad and 
Moscow. Negotiations are underway with Soviet and Polish au- 
thorities to arrange for landing rights at those cities. Pan Ameri- 
can’s efforts to commence its service at these points are worthy of 
great credit. 

A tabulation of the cities actually served by United States-flag for- 
eign and overseas air carriers show that Pan American far surpasses 
any of the others in number of points served. It serves 111 cities 
throughout the world in its foreign and overseas operations while 
TWA, the next largest, serves only 26. * 

Pan American has pointed out that three of its routes, with their 
many stops, are “national interest” routes, namely, the route to Au- 
stralia, the route Iceland to Scandinavia, and the routes in Africa via 
Leopoldville. Pan American also points out that these routes are 
flown at the request of the United States Government. 

For the year ending June 30, 1956, Pan American’s weighted average 
route mileage was 63,513. This represents 54.4 percent of all weighted 
average route miles operated by certificated United States-flag car- 
riers in foreign and overseas traffic.*° TWA, Pan American’s largest 

*1By means of interchange agreements with Pan American and National Airlines,. 
Panagra planes can enter New York City and thus compete with Pan American and with 
Braniff, which employs a similar interchange agreement to accomplish the same purpose. 

*21J)MCA also carries United States traffie by interconnection with Pan Anmierican. 

% On December 27, 1956, the CAB and the President authorized an extension of TWA’s 
existing route from Ceylon to Manila, Northwest Orient’s western terminus, thus per- 
mitting American passengers to travel from any major city in the United States, around 
the world and back to that city by using only TWA and Northwest although in many 
cases it might be necessary to use a third carrier to connect with the routes of the other 
two. This, however, should provide some competition to Pan American’s “around the 
world service.” Since Pan American offers no domestic service, it is necessary to employ 
a second air carrier for the domestic leg (or legs) of a Pan American around the world 
trip, although the company does advertise “‘around-the-world service by Pan American.” 

* TWA is authorized to serve Hanoi and Shanghai but does not do so. 

% See appendix II, prepared for the subcommittee by the Civil Aeronautics Board. 

% CAB, Monthly Report of Air Carrier Traffic Statistics, June 1956, p. 67. In report- 
ing statistics on the United States-flag foreign and overseas air transportation industty 


the CAB does not include figures on Mackey, Midet, Northeast, or Uraba, Medellin, and 
Central Airlines, because total foreign and overseas traffic of these lines is negligible. 
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competitor, operated a weighted average of only 13,416 route miles 
durmg the same period, about one-fifth as much. Duri ing that same 
year Pan American revenue passenger-mileage was 2,885,625,000 or 
about 59 percent of all foreign and overseas revenue passenger-miles 
flown in the industry ; ** its revenue ton-miles of traffic carried equaled 
399,451,000, about 60 percent of the industry’s revenue ton-mileage.** 
By comparison, TWA’s revenue passenger-mileage amounted to 
642,143,000 and its passenger ton-mileage was 65,156,000, in each case 
about 13 percent of the industry total. 


PAN AMERICAN’S FINANCIAL AND CORPORATE STRUCTURE 


Pan American’s dominance is further reflected in its financial and 
corporate structure. Its average invested capital in foreign and over- 
seas operations for the year ending June 50, 1956, was $184,628,000 
or 67 percent of the inden tota tal T WA, Pan American’s most 
affluent competitor as well as its largest, had an average invested capi- 
tal in foreign and overseas operations for the same period of only 
$30,986-000 or 11 percent of the industry's investment.‘ 

During the hearings, Mr. Trippe compared Pan American’s capital 
investment with the capital investments of such large American cor- 
porations as American Telephone & Telegraph Co., Pennsylvania 
Railroad, General Motors, and Consolidated Edison to deal “* * * 
with the red herring that Pan American is too big.” ** Mr. Trippe’s 
comparison is not apt. Pan American’s position, in air transportation 
cannot be determined by SOMPOENS its size with companies in other in- 
dustries. In its study of antitrust and monopoly problems, the com- 
mittee was concerned with Pan American’s ability to dominate the 
commercial air transport industry. To a consideration of such anti- 
trust issues, the size of Pan American relative to the size of General 
Motors isirrelevant. Nonetheless, it is noteworthy that Pan American 
ranks 11th among United States transportation companies of all types 
in terms of operating revenues, and in 1956 was the largest United 
States company engaged in air transportation in terms of assets. 

For the year ending June 30, 1956, Pan American also received a 
substantial portion of the profits derived from overseas and foreign 
operations. Its $255,101,000 in operating revenues before subsidy 
accounted for 61 percent of industry revenues. Its $9,445,000 in net 
operating profits after subsidy represented 66 percent of all industry 
net operating profits. Eastern Air Lines, Pan American’s nearest 
competitor in profits from foreign and overseas operations, during 
that year realized net operating profits after subsidy of only $1,- 
384,000 or about 10 percent of industry profits. 

Although these figures on routes, services and finances give an in- 
dication of the size and stability of Pan American in comparison to 

Td. at p. 51. 

Id. at p. 47. 

%® CAB, Quarterly Report of Air Carrier Financial Statistics, June 1956, p. 46. As in 
other figures on the foreign and overseas operations of American air carriers, Mackey, 
Midet, Northeast, and UMCA are excluded by the CAB because of the negligible size 
of their operations. 

“Td. at p. 26. 

“ Hearings, vol. 4, pp. 2469, 2471. 

“Fortune magazine, Directory of the 50 Largest United States Transportation Com- 
panies July 1957. p. 27. 


# Although TWA’s foreign business is larger than Eastern’s, it lost money on those 
operations during the year ending June 30, 1956. 
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the other United States-flag foreign and overseas air transportation 
carriers, they do not alone adequately reflect the extent of Pan Amer- 
ican’s economic power. This power is also derived in part from 
Pan American’s ownership of diversified interests in many affiliated 
companies, not a few of which are airlines. No other United States- 
flag air carrier owns such interests. These affiliates are important 
properties. For example, Pan American-Grace Airways, owned 50 
percent by Pan American, is its chief competitor in South America. 
Aeronaves de Mexico is 21 percent owned by Pan American and is 
said to be the biggest airline system in Mexico. Its largest share- 
holder is Miguel Aleman, former President of Mexico.** Lineas Aereas 
Costarricenses, S. A., is owned 33 percent by Pan American, is the 
national Costa Rican line and competes with Pan American for traftic 
between San Jose and Miami. Pan American owns 38 percent of its 
Colombian associate, Aerovias Nacionales de Colombia—*‘Ayianca”— 
which operates a monopoly route between Bogoté and New York 
City. 

ther affiliated companies offer services parallel to those of Pan 
American or its affiliates to and from the United States or its Ter- 
ritories. For example: 

“Avianca” authorized to operate between New York, Miami, 
and Kingston, Barranquilla, and also between Balboa and Medel- 
lin, Colombia, therein competing with the United States flag 
UMCA, another subsidiary of Pan American. 

Aerovias Venezolanas, S. A., authorized to carry traffic between 
Miami and Kingston, Caracas, and also between New Orleans 
and Kingston, Caracas. 

Compania Dominicana de Aviacion is authorized to operate 
between Miami and Port-au-Prince, Haiti, Ciudad Trujillo, and 
also between Miami and the Virgin Islands. 

Lineas Aereas Costarricenses (LACSA) authorized to serve 
Balboa and San Juan. 

Uraba, Medellin & Central Airways (UMCA) carries traffic 
between the Canal Zone and Medellin, Colombia, thereby com- 
peting with Avianca, 

Some of Pan American’s affiliated and associated companies do 
not serve points in the United States or its Territories and possessions 
but do offer competition to Pan American by serving cities throughout 
the world that are also served by Pan American. For example, Pan- 
air do Brazil, 48 percent of whose stock is owned by Pan American, 
does not enter the United States, but serves such points at Sao Paulo, 
Lima, Asuncién, Santiago, Montevideo, Buenos Aires, Dakar, Lisbon, 
Madrid, Paris, Diisseldorf, London, Rome, Hamburg, Frankfurt, 
Istanbul, and Beirut, all “Pan American” cities as well. Thus, traffic 
between South America and Europe or between South America and 
the Near East that might otherwise travel Pan American via New 
York City may be carried by Panair do Brazil. 

As the table below shows, in 1955 Pan American had stock interests 
or memberships in 49 affiliated companies or associations, of which 
12 were airlines. 


# Aviation Age, November 1954, p. 8. 
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Pan American World Airways System affiliated and associated companies and 
other investments (from CAB form 41, Dec. 31, 1955) 


































Name Income for | Book value Percent 
year control 
Ming Peg ek Bio: 3). hs 565i cana, 4... 4c $15, 394 0. 009. 
II TIE, SO oo) skinhead cnsintyccnccndiose =i 170, 767 14.31 
Aeronautical Radio of Siam, Ltd Li 29, 934 10. 03 
Dee eRe BD oi ersctnwhmcneeerdnmtherneneete- , 384, 449 21. 13 
Aeropuertos Unidos, 5 eee. aeeccudecuscelosaeentccatleeeaeee 51, 000 100. 00 
Aerovias Nacionales de Colombia, | S.A. ebb eieashewady sew 586, 038 3, 389, 884 38. 13 
Aerovias Venezolanas, 8. A- smapeelan iia ai ce a eainaas 21, 492 179, 322 30. 00 
Airlines Clearing House, Inc__-- potbhsdsachicuies CHI SSL ose 10] 3. 03 
American Chamber of Con merce, Brazil. a IN nett ee aa ae 
American Club, Caracas Lilet perce fans os or ty Me mig 1104 - é3dd 
Bermuda Dev elopment Co., L 63 <rcl  tisonare. 08). babe sess 189, 880 4.92 
Berwind Country Club i 1 800 
Caracas Country Club__..-.--......-.-- THEE ase ee LESS Se So a5 13,000 |--.-- . 
Central Air Terminal, Inc....-..-..---.--- out ee Sina I aE i ete 13, 410 14. 29 
Club Campestro, San Salvador. - SED Se os Possetecehedade 1 1,000 | ddwe 
Compania de Aviacion Pan American ‘Argentina, 8. A.0. F.I 1,779 12, 500 97. 20 
Compania Doniinicana de Aviacion, C, por A..._-.------ A Sh ccard Sieh 112, 000 | 40. 00 
Compania Immobiliaria Lucila, 8. A_- PAIS SO Eee 3, 586 - 625 
Compania Mexicana de Aviacion, S. Be a tt 140, 641 | 523, 022 41. 56 
Compania Panamena de Aviacion, I an eee Season a 6, 600 | 33, 000 | 33. 00 
Delgada Triveracrés §. Rist. la) 5 eed i oes cece en} Ta~ kicensceueeey 498, 387 | 99. 29 
East Side Airlines Terminal C orp dds traning eubiaimubcdinet Grtdnadina 54 je 15. 00 
Expreso Aereo Interamericano, 8. A__..-.-.-.---...-.---.1.--]-------------- oY . 003 
SN Ra i ed kde seedde knee sl nin ell 566, ous 100. 00 
I TE EE en tn wntabanawandeers |cciman ante | 4, 500, 000 100. 00 
International Country Club, Brazil bard ih Bz codes cs +1 Dy ativekeehas | 1867.1 3825. c2 lke 
International Aeradio (Caribbean) Ltd...........---- st 6, 965 | 71, 701 48 00 
International Aeradio, Ltd. (London) __..........-..-------- Pik 280 . 059 
Kokusai Hotel Kogyo Kabushiki Kaisha. _.---.-....-.--.-.---- boct ce al 334 33. 33 
Leceres comray. Gmie. - 52 ee lec . donb] OI ldesadedduccase 
Liberian Development Corp._-.............-.--..-.---.-.---- diel Cosiabil 50, 000 10. 00 
Lineas Aereas Costarricenses, S. A_.............-.....-..---.- 92, 683 33. 33 
Lineas Aereas de Nicaragua__...........---...-......--.------ 87, 333 20. 00 
Demme Cite MONI oni onde cc ods dambdcscdedasecnts Ce .<csmamiatecsthe 
Middle East Real Estate re Bo. ucceeeed 342, 331 100. 00 
Nejapa Country Club. tak iak, Sa wlake ne Shab tactole ak cede cilities TS bw din a bai 
Panair do Brazil, 8. A- a i a 196, 297 48 00 
Pan American-Grace Airw: AS, Whe. si SIA ea LN 75, 000 500, 000 50. 00 
Radio Aeronautica de C uba, S.A git ek eR eee ee 36, 300 24. 58 
Rio de Janeiro Country One 6.2. cts ge he hide ae 06, Tee tI BS. cccce 
Riviera Country Club of Coral Gables......---.......0..-..2.}_-...-.-2...- ST OPO oi ceses 
A ee nek cab aabncancurlecswareegeenee DT i wnat 
Sao Paulo Golf Club } She be ee beh dt bs sese ee tele Jno 1 1,984 ees ee 
Servicio Aereo de Honduras, S. A___.-..-...-.----.-...--- alee 3, 492 80, 000 40. 00 
Social Immobiliaria Norteamericana, 8. A..._-----------.----|-----------=-- 2, 498 . 68 
Sociedad Anonima, the Lima Golf Obie hr ie ae OS 00 i s8.ddccasiad 
Sociedade Aeroportos P an Americana de Macau, Ltda____._- Td ose nade 13, 333 106. 00 
Uraba, Medellin & Central Airways, Inc....---.-....--------- lini de% nabhébtte 408, 913 100. 00 
' 








1 Represents membership fee investment. 


It should be noted that Pan American may have effective control 
of an associated company even though its stock ownership is less than 
50 percent. For example, in an investigation to determine whether 
Pan American had unlawfully gained control of LACSA,* the 
examiner’s initial decision found that Pan American did exercise 
effective control over that company although it owned only 36 per- 
cent of the stock. In its decision with respect to Pan American’s ac- 
quisition of Aeronaves de Mexico, the Board found that Pan American 
controlled that company with but a 40- -percent stock interest.“ 

The existence of these companies in association with Pan American 
increases Pan American’s control of foreign air traffic markets and 
provides a means for greater pressure against its competitors. Where 
Pan American controls an airline, the affiliate can be used as a major 
instrument of policy. Pan American can, for example, direct the 









# CAB Docket No. 6594. 
#4 CAB 494 (1943). Also, see Acquisition of Aerovias de Guatemala, S. A., by Pan 
American Airways (4 CAB 403, 406 (1943)). 
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amount of competition that airline gives to other airlines on their 
various routes. It also is able to regulate the kind of service such a 
foreign-flag line will offer. It is possible, of course, foreign flag air- 
lines could make such decisions independently of direction from Pan 
American. 

Paralleling services by its affiliates not only gives Pan American 
a competitive advantage over other United States flag airlines but 
it may also increase Pan American’s subsidy from the United States 
Government. Wherever its affiliated companies compete with Pan 
American, they may reduce the flow of traffic revenues to Pan Ameri- 

can and thereby increase its operating deficits that must be made up 
by United States Government subsidy.7 Such operating deficits 
could in appropriate cases be reduced by payments for services Pan 
American provides to its affiliates. Similar subsidy increases would 
stem from the competition these companies give to other United 
States flag air carriers also subsidized by the United States. 

In addition through general agency agreements, Pan American’s 
access to passengers ‘and cargo in foreign air commerce is extended 
beyond the cities it is permitted to serve itself. It has entered into 
such general agency agreements with at least eight of its affiliates.“ 

The Comptroller General, when he testified at the hearings, criti- 
cized Pan American’s ownership in affiliated companies on general 
accounting principles. He noted that the Civil Aeronautics Board 
has encountered substantial difficulty in fully auditing the accounts 
of foreign corporations in an effort to ascertain whether expenditures 
made to these companies by Pan American are properly deductible 
as operating expenses for subsidy purposes. The Board has similar 
difficulties in determining whether tel accepted from these companies 
as Operating revenues, for subsidy purposes are reasonably adequate 
for the services performed by Pan American.*® Such services include 
procurement of supplies and capital, local sales services, and airport 
ground facilities. 

In this connection the Field Audits Division of the CAB has com- 
pleted examination of the books and records of Pan American and 
“its principal domestic subsidiaries” °° for the year ending December 
31, 1954. That Division’s report on this audit recommends that 
certain accounting policies and methods be changed to avoid future 
error in reporting Pan American’s income and expenses. The report 
concludes that with respect to the accounts examined for the years 
1946-53, Pan American’s operating profits may have been understated 
by as much as $614 million. This is denied by Pan American. The 
committee has no opinion as to the truth or falsity of these charges. 
It merely notes the contentions of both parties. On the basis of 
this audit the Board, on March 20, 1957, reopened Pan American’s 
Transatlantic Final Mail Rate case, Docket No. 1706 et al., in order 


Although any dividend income received by Pan American from its affiliates would 
Bet used by the CAB to offset subsidy payments, in fact dividend payments to Pan American 
have not heen sufficient to affect its subsidy in any substantial amount. 

48 See table prepared for the subcommittee by the CAB, appendix I. 
4° Comptroller General's Audit Report to the Congress on the Civil Aeronautics Board, 
October 1955; hearings, vol. 2. pp. 13850-1352. 1372-1376, 1391-1392. 


© Panagra and UMCA are the only two domestic airlines in which Pan American owns 
any interest. 
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to adjust retroactively subsidies hitherto granted on the basis of 
erroneously reported accounts.* 

In addition to its affiliated airlines, Pan American’s other affiliated 
and associated companies provide it with substantial competitive ad- 

vantages. For example, its ownership of airport servicing and aero- 
eentin al radio companies throughout the world provide many services 
not readily avail: able to other United States-flag air carriers. Its 
wholly owned Intercontinental Hotels Corp., which owns and operates 
about a dozen hotels in Central and South America, also is valuable 
since by traveling on Pan American a tourist or business traveler is 
able to secure hotel reservations throughout South America from the 
sae office from which he secures his transportation. 

In and of itself, Pan American’s ownership and operation of hotels 
may not be v validly subject to objection. Further extenuating circum- 
stances are presented by an unfortunate lack of adequate “hotel ac- 
commodations in numerous South American countries, There, Pan 
American’s hotels are of decided convenience to the traveling public 
generally. Any traveler can obtain accommodations at these hotels. 

Mr. Trippe stated during his testimony that his company has 
operated hotels for only about 10 years and that this task was only 
reluctantly assumed at the personal request of the President. Pan 
American’s annual reports to stockholders, however, show that as 
early as 1935 Pan American was voluntarily providing “modern hotel 
facilities” on its routes “for the convenience and greater comfort of 
passengers.” °° 


FACTORS UNDERLYING PAN AMERICAN’S GROWTH 


It is clear that the Pan American World Airways System far sur- 
passes any other United States-flag foreign and overseas air 
carrier in volume of traffic carried, “mileage flown, cities served, 
financial structure, and economic power in the markets it serves. In 
a supplementary statement submitted to the committee, Pan Ameri- 
can suggests that its present position in air transportation has been 
attained by virtue of legislative and administrative policies of the 
Federal Government and by normal growth in an expanding indus- 
try.** That these have been significant factors in the growth of Pan 
American is bey ond question. 

Pan American’s present dominant position, however, also has been 
accomplished through the operation of a number of other factors 
such as sharp business practices. In its consideration of these factors 
the committee is not unmindful of the difficulties that confront Pan 
American in its foreign operations. In many foreign countries in 
which Pan American operates, cartel practices are accepted and en- 
couraged and antitrust concepts are relatively unknown. In such 
circumstances, the temptation is strong to comply with local practices 
and customs. Accommodation to local custom, however, does not 
justify conduct that may violate the antitrust laws, which apply to 
the foreign as well as the domestic commerce of the United States. 


51 CAB Order No. Jig. 

*? Hearings, vol. 4, p. 2536. 

5 PAA, Annual eer’ to Stockholders, 1935, pp. 6—7. 
* Hearings, vol. 4, pp. 3103-3106. 
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General 


The committee believes that Pan American’s dominance of United 
States-flag foreign and overseas air transportation is due in consider- 
able measure to the vision and acumen of its president, Juan Terry 
Trippe, and of the able men with whom he has surrounded himself 
through the years of his company’s development. 

When Mr. T rippe began to build his company, commercial aviation 
was in its infaney, but unlike many others, he fully anticipated its 
great potential. Mr. Trippe had the foresight to secure for Pan 
‘American a foothold in the new industry and the ability to keep it. 
Almost immediately upon formation of Pan American, plans were 
effectuated to expand operations beyond the original Key West- 
Habana service, on the basis of financial stability derived from United 
States mail contracts. Thus, by the end of 1928, little more than a 
year after its formation, Pan American held an airmail contract 
in the Caribbean area covering 251 route miles. By 1932 Pan Ameri- 

‘an held 8 of the 12 United States foreign airmail contracts, and its 
half-owned subsidiary, Pan American-Greece Airways, held a ninth.* 

By 1938, when the Civil Aeronautics Act became effective, Pan 
American and its affiliate, Panagra, held all important United States 
foreign airmail routes. It was then operating a transpacific route, a 
network of routes in Mexico, Central America, the Caribbean, and 
South America, an Alaskan mail route and an airmail service to Ber- 
muda. No other United States-flag carrier was then operating a 
significant international air service. 

In addition to the ability and industry of its officials, Pan Ameri- 
ean’s early and rapid development was assisted by a determination 
made by oflicials of the United States Government to foster air trans- 
portation by avoiding competition through a division of markets 
among the carriers. This policy was explained to an airline operator 
by Postmaster General Walter F. Brown in a letter dated July 7. 
1931. Mr. Brown wrote: 


I have stated frankly to the airmail operators that in the 
present state of the industry, it did not seem the part of wis- 
dom to invade each others’ territory with competitive services 
and that I did not believe the money paid for postal service 
should be used to set up services to injure competitors. In 
the pursuance of this policy I suggested the abandonment by 
Pan American Co. of the domestic field in the United 
States. * * * Consistently with the policy outlined, it 
would seem improper for any of our domestic airmail oper- 


ators to use mail pay to invade the peculiar field of the Pan 
American Co, 


This policy was adopted by the Postmaster General pursuant to his 
recognition that the “* * * major purpose of the legislation author- 


®S. Doc. No. 70, 72d Cong., 1st sess., pp. 1253-1256; hearings, vol. 4, pp. 2898-2901. 
None of the other three contracting airlines re still in existence. 
®The only airlines then operating internationally other than Pan American and 


Panagra were: Canadian Colonial Airways, holding Foreign Air Mail Route No, 1, New 
York-Montreal: Boston-Maine Airways (now Northeastern), flying the Burlington-Mon- 
treal route; Northwest Airlines, operating Grand Forks, Minn.—Winnipeg: and United, 
se rving Senttle—Vanconver. 

‘Hearings, Senate Special Committee on Investigation of the Airline and Ocean Mail 
Contracts, 73d Cong., 2d sess., p. 2459, hereafter referred to as Black Committee hearings. 
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izing the Postmaster General to award airmail and ocean-mail con- 
tracts was not to transport the mails at the lowest possible cost to the 
Government, but to foster the maritime and aeronautical industries.” ® 
In keeping with this policy many of Pan American’s airmail contracts 
were awarded to it despite the existence of lower bids by competing 
airlines. Indeed, in several instances Pan American’s bids were the 
maximum permitted by law. This favored treatment by the Post 
Office Department was ‘usually explained mg by citing technical 
errors or inadequacies in the bids submitted by Pan American’ s com- 

etitors - by citing Pan American’s superior experience in the 
indust 

By virtue of these airmail contracts Pan American was able to se- 
cure a foothold in unprofitable commercial markets, for deficits 
suffered in the operation of these routes were made up by Federal 
subsidies.** Since January 1, 1939, according to figures supplied the 
committee by the CAB, Pan ‘American has received from the United 
States Treasury $342,886,000 in mail payments. Of this amount 
$219,109,000 is estimated to have been pure subsidy, the remainder 
being payments for mail service. Pan American received 65 percent 
of all subsidies paid by the Government to foreign and overseas air 
carriers from 1939 to 1955, inclusive. 

Information supplied by the Post Office Department indicates that 
during the years 1928 through 1938 Pan American received $48,669,000 
in mail payments, of which a substantial part was subsidy. Among 
all other United States flag carriers in foreign and overseas traffic 
only Panagra received mail payments in any substantial amount dur- 
ing the years 1928 through 1938. Thus, since its incorporation, Pan 
American has received financial payments from the United States of 
more than $390 million or 66 percent of all mail payments to United 
States flag air carriers in foreign and overseas air transportation. 

Largely because of these subsidies, Pan American has been able to 
pay substantial dividends to its shareholders every year since 1934 
except for 1939 and 1940. Since 1949 Pan American’s dividend pay- 
ments have consistently increased. 

Pan American has also been protected from competition by action of 

the CAB which soon after its formation adopted a policy similar to 
that followed by the Post Office Department. The Board’s policy 


5’ Black committee hearings, op. cit., supra, p. 2349. 

5S. Doc. No. 70. 72d Cong.. 1st sess., pp. 1253-1256, a, vol. 4, pp. 2898-2901; 
Smith, op. cit., at pp. 15-17. 19-21; hearings, vol. 4, pp. 2815-2816. 

© Hearings, vol. 4, pp. 2898-2901 

* [It should be noted, moreover, that Federal subsidy includes an operating profit of 
7-8 percent in addition to offsetting deficits. 

% Since it was not until promulgation of Reorganization Plan No. 10, effective in 
August 1953. that mail payments were separated into service payments and subsidies, the 
Post Office Department has not accurately determined the amount paid as subsidy as 
distinct from actual service mail pay. 

*% According to Pan American's annual reports its dividend payments for the years 1948 
through 1955 were as follows: 


Fe isp dita ahaniccaneiii ca Salen ty aiantig ca embaonittin ey eileen niga aod metiann dle tbena eincnertgtell $1, 531, 943 
Raia cipnatieieen iy thi ni dain deepen gneve asi las cinerea snes aalimia ao eieaieoiatinsaglel 1, 531, 024 
a ebideedds aeabastnrbla SdguinswentaigRiapiinceoted gon ne --- - - = - = - -- += -- += 3, 061, 308 
PIPE caceercictt priate nynestctpgih iS tagglananig hier ite aka nda oped As oan eile 8. 065, 522 
FS atk ie mign gee hep sh Milky dn seicgigiid tndtch dg ah a inde heh icant si id Seo Oh Pie aha eoae Span Sik 3, O71, 774 
FENN spcechc ch ts tah Goes tin eck ew AA aod nip hg Se ins dafacd ca acids Se wh ce nah De eas Sheree aes 3, 984, 802 
NT in des Sh cnin enlpgah gad agape eels Saaremaa acat es Wick inital eth Minit cage 4, 868, 796 
en ea ne Scbsietiatinids tivhn mdb aya esas we debe i aa dithen es doce Midland 4, 887, 154 


aN cil ae ei lan ateesener oars eb gucindh-cg-ah ade ip el ic in on igen mapelidedco eeeee #4, 929, 868 
* Projected on basis of 1st 2 quarterly payments. 


See hearings, vol. 4, p. 3033. 
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was designed to require specialization among American air carriers, 
and was “expressed by the Board’s refusal to authorize domestic air 
carriers to acquire foreign routes. Under this olicy, the Board also 
has refused to certificate Pan American in domestic’ routes. The 
Board’s policy permitted Pan American to expand and prosper with- 
out fear of competition from established domestic carriers. In post- 
World War IT years the Board abandoned the policy. 

The progress ‘and growth realized by Pan American in the first 11 
years of its existence ‘largely was made permanent by enactment of the 
Civil Aeronautics Act. The “grandfather” clause of that act re- 
quired certification by the Board of all routes Pan American had by 
then acquired. 

In summary, Pan American’s continued development and increas- 
ing dominance of the United States-flag foreign and overseas air 
transport: ition industry in large part has been caused by the following 
factors: business efficiency ; subsidies from the American taxpayer ; 
and governmental policies designed to prevent competition among 
air carriers. 


Pan American’s business practices 

There is another side, however, to the story of how Pan American 
grew to dominate its industry. The subcommittee’s record indicates 
that from its beginning Pan American has employed business prac- 
tices to forestall or restrain competition. In some instances agencies 
of the United States Government participated in and encouraged 
this conduct. 

1. Haclusive agreements.—One of the most effective means employed 
to forestall competition has been the use of exclusive franchises. Con- 
tracts for Pan American’s sole use of the services of airports, rail- 
roads, and steamship lines, operating or landing rights, and similar 
concessions throughout the world, has enabled Pan American con- 
sistently to deny essential facilities to potential competitors and to 
keep them out of its industry. 

These agreements also have had collateral effects in restraining 
competition, for they have enabled Pan American to secure United 
States airmail contracts from the office of the Postmaster General 
despite its maximum bids. So long as Pan American held 
exclusive franchises for services essential to the operation of 
a particular air route, no other company could qualify for 
an airmail contract. Thus, there was often no alternative but to award 
contracts to Pan American. Mr. Trippe’s first international route, 
for which his company was created in 1927, was made possible through 
the possession of such an exclusive franchise. To secure that route, 
Mr. Trippe obtained from the Machado government in Cuba the sole 
right to operate between the United States and Habana. Since it 
was impossible for any other airline to operate that route, there was 
no alternative but to award the airmail contract to Pan American. 
Similar arrangements were involved in the Miami-Nassau airmail 
route. 

Exclusive contracts also were used to prevent competition by United 
States-flag carriers in the Pacific area. Mr. Trippe, in that area, se- 


“ Hearings, vol. 4, p. 2820. 
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Kong which, because of a Chinese closed-door policy to foreign air- 
lines, were the only practicable gateways for American traffic to the 
Asiatic continent.© 

The same use of exclusive agreements to forestall competitors is 
found in the Atlantic markets. An agreement was reached in the 
early 1930’s, for example, with Imperial Airways (now BOAC) and 
the British Government by which Pan American was granted exclusive 
landing rights for 15 years in the British Isles in exchange for similar 
rights in the United States for Imperial.” 

In April 1937 an exclusive agreement was executed between Pan 
American and the Portuguese Government which long hampered de- 
velopment of United States-flag transatlantic traffic. Indeed, although 
American Export Airlines had been authorized by the CAB and by 
the President to engage in air transportation between New York 
City and Lisbon,” that airline could not carry out this authorization 
partly because of Pan American’s exclusive agreement. Pan Ameri- 
can maintained its contract with the Portuguese Government through- 
out World War IT in an effort to maintain its postwar commercial 
position.®® Not until the conclusion of World War II in Europe, on 
May 18, 1945, at the request of the CAB, did Pan American waive 
its exclusive operating contract. Almost immediately thereafter, on 
June 1, 1945, TWA was authorized by the Board and the President 
to operate commercially between New York City and Lisbon. 

During the hearings, Mr. Trippe justified Pan American’s exclu- 
sivity arrangements on the ground that some of these antedated the 
Civil Aeronautics Act, and further, such arrangements were common- 
place in the operations of its foreign-flag competitors.”° Such agree- 
ments that antedated the Act, of course, would be subject to the pro- 
visions of the antitrust laws. Pan American’s various exclusive ar- 
rangements moreover were not isolated transactions undertaken 
to meet the requirements of particular commercial situations 
that arose in foreign markets. On the contrary, the frequency 
and the pattern of its exclusive arrangements illustrate a conscious 
and deliberate intent on the part of Pan American’s management to 
prevent intrusion by other American-flag airlines into the foreign 
markets it served. The committee notes that competitors of Pan 
American have engaged in similar practices. The fact that Pan 
American’s foreign-flag competition engaged in similar practices, 
while it would be a mitigating circumstance to be considered under 
the rule of reason, of course, would not justify its own conduct to 
exclude its American-flag competitors from foreign markets. 
European views on the desirability of cartels and artificial 
restraints on competition historically have been in sharp conflict with 
the antitrust policy of the United States. It has long been settled 
law that European customs, and the increased profits derived from 
participation in extraterritorial combinations that accord with these 
customs, do not justify restraints on the foreign commerce of the 


Smith, p- cit., pp. 31-34. 
% Id., at 40. 

& CAB Order No. 581, dated July 12, 1940. 
% See note 22, supra. 

© Hearings, vol. 4, pp. 2819-2825, 2901-2903. 
7 Hearings, vol. 4, p. 2819. 
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United States and the preclusion of American companies from foreign 
markets.” 

2. Agreements to divide territory—(a) Pacific area—By use of 
agreements for divisions of territory,’? Pan American has demon- 
strated an intent to hamper the entry of United States-flag competi- 
tors into the international air transportation industry and to restrain 
their competitive activities after entry. In 1935, for example, it 
executed an agreement with the Matson Navigation Co. and the 
Inter-Island Steam Navigation Co. with respect to local transporta- 
tion service between the United States and Hawaii. Under this 
agreement Matson and Inter-Island agreed to supply Pan American 
with additional capital necessary to inaugurate a transpacific air serv- 
ice and also to render certain other services. Matson and Inter-Island 
were to act as general agents for Pan American in return for (1) a 

aranty of a 50 percent interest in an air transport company to be 
Smad for the purpose of conducting service between the west coast 
and Hawaii, and for (2) options on large blocks of Pan American 
stock. 

This agreement was executed before enactment of the Civil Aero- 
nautics Act and hence had no immunity from the application of the 
antitrust laws. The Civil Aeronautics Act outlawed this type of 
agreement unless approved by the Board. Consequently, the agree- 
ment was filed under section 412 after passage of the act, and in 1942 
the Board refused to give its approval. In its opinion, the Board 
stated that the agreement, if made operative— 

* * * would result in stifling competition in air transporta- 
tion between the West Coast and Hawaii not only for the 
present but for years to come * * * In fact the evidence in- 
dicates that the elimination of Pan American’s most likely 
competition in that part of the Pacific area was one of the 
principal reasons Pan American entered into the agreement. 
This agreement might be termed a compromise and conces- 
sion by Pan American designed to forestall outside competi- 
tion in this area by Matson and Inter-Island * * *” 8 


When he testified, Mr. Trippe explained that the Board’s disap- 
proval was required by a statutory prohibition against participation 
in air transportation by surface carriers.** The act, however, does 
not so provide. As the Board found in its consideration of this con- 
tract, it had jurisdiction to approve the arrangement under section 
412 of the act.” The Board disapproved the contract for the reasons 
set forth in the quoted portion above. 

(6) Atlantic area.—In 1935 Pan American and International Mer- 
cantile Marine Co., which later became the United States Lines, agreed 


jointly to maintain transportation rates and fares and to establish an 


a Timken Co. v. United States, 83 F. Supp. 284 (1949), affirmed, 341 U. S. 593 (1951): 

United States vy. Aluminum Company of America, 148 F. 2d 416 (1945); United States 

¥. Imperial Chemical Industries, 100 F. Supp. 504 (1951): United States v. General 

Techy Oo., 82 F. Supp. 753 (1941) ; United States v. National Lead Co., 63 F. Supp. 513 
45). 


7% Agreements to divide territories or markets have been held to be per se violations of 
the Sherman Act, Standard Sanitary Mfg. v. United States, 226 U. 8. 20 (1912); United 
States v. Aluminum Co. of America, 148 F. 2d 416, 427 (C. A. 2, 1945). 

™% Docket No. 544, 3 CAB 540, 547 (1942). 

™% Hearings, vol. 4, p. 2874. 

%™3 CAB 540, 545. 
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agency relationship between them. United States Lines was to be 
Pan American’s exclusive general agent throughout most of Europe 
and was to provide certain meteorological and piloting data to Pan 
American necessary for transatlantic travel. 

This agreement, by admission of the companies, went into effect in 
1935 and remained operative after the Civil Aeronautics Act became 
law. It was filed with the Board on September 30, 1938, but consid- 
eration was deferred during the war because United States Lines was 
operating steamships only as an agent for the Government. In Oc- 
tober 1947, the Board formally refused to approve the agreement be- 
cause it was inconsistent with the public interest. In the record of 
this proceeding the Board specified that its reason for disapprovin 
the agreement was that a combination of the two companies wit 
their conflicting interests would tend to reduce competition in trans- 
atlantic travel.” 

In September 1938 Pan American and American Export Airlines 
agreed to divide their European markets. Under the agreement 
American Export agreed not to compete with Pan American for 
traffic to and from specified northern European countries, such as 
Great Britain, Ireland, and the Scandinavian countries while Pan 
American agreed not to compete with American Export in the south- 
ern European markets. Traffic to and from France and Germany was 
to be divided between the two carriers. This agreement, too, was 
disapproved by the Board because of its anticompetitive nature.” 

(c) Caribbean area—tIn July of 1948, Pan American entered into 
a preliminary agreement with Caribbean Atlantic Airways (Caribair) 
for a division of their markets in the Caribbean area. This agree- 
ment, though informally filed with the staff of the Civil Aeronautics 
Board, was never formally filed with the Board notwithstanding the 
requirement of section 412 of the act. The subcommittee has no knowl- 
edge as to whether it was ever effectuated. Under the agreement, Pan 
American agreed to discontinue service between San Jtian and St. 
Thomas, to seek permission to suspend all services to St. Thomas, and 
to withdraw its application for service to St. Croix. Caribair agreed 
to withdraw its application for route extensions from Mayaguez to 
Ciudad Trujillo and from San Juan to Caracas and would withdraw 
its opposition to Pan American’s application for a San Juan-Caracas 
route. In addition, Pan American agreed to appoint Caribair its 
general agent for the Virgin Islands and to purchase up to 20 percent 
of the outstanding shares of Caribair. 

3. Mergers.—By a succession of corporate mergers and acquisitions 
Pan American has continuously expanded its economic power. The 
original company, Aviation Corporation of America, was formed for 
the purpose of acquiring ownership of New York Airways, Inc., and 
Pan American Airways, Inc. That company in turn merged with At- 
lantic Gulf & Caribbean Airways, Inc., to form Aviation Corporation 


7% Docket No. 2942, 8 CAB 609 (1947), hearings, vol. 4, pp. 3022-3024. Again, Pan 
American contended (hearings, vol. 4, p. 2877) that Board disapproval was based not upon 
competitive conditions, but upon statutory prohibition. The Board stated contrariwise 
in its opinion, and, as explained above, the statute makes no such prohibition. 

77 Order No, 412B1, serial No. 31, dated April 7, 1989, hearings, vol. 4, pp. 3018-3019. 
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of the Americas, whose name was later changed to Pan American 
Airways Corp.” 

During the next 10 years Pan American acquired either the stock 
or assets of a number of other airlines, including Florida Airways; 
West Indian Aerial Express, C. por. A.; Pan American Airways of 
Texas, Inc.; New York, Rio & Buenos Aires Line, Inc.; Alaskan 
Airways, Inc.; Pacific International Airways of Alaska, Inc.; and 
Alaska Southern Airways, Inc. Pan American also acquired substan- 
tial interests in numerous other lines, including the national Mexican 

airline, Compania Mexicana de Avi iacion, another major Mexican air- 
line, Aerovias Centrales, S. A.; the national Cuban airline, Compania 
Nacional Cubana de Aviacion, S. A.; the national Brazilian airline, 
Panair do Brazil; the national Colombian airline, Sociedad Colombo- 
Alemana De Transportes Aereas (SCADTA) ; the national Chinese 
airline, China National Aviation Corp.; the then dominant Peruvian 
airline, Peruvian Airways Corp.; the then dominant Chilean airline, 
Chilean Air ways Corp.; an important air link between the Canal Zone 
and Colombia, Uraba, Medellin and Central Airways, and the only 
airline that would then connect the Canal Zone with western South 
America, Pan American-Grace Airways. In each case, acquisition or 
formation of these properties either eliminated competition facing 
Pan American in its several markets or made Pan American’s competi- 
tive position more secure. 

Enactment of the Civil Aeronautics Act in 1938 prevented Pan 
American from merging with, or acquiring any interest in other air- 
lines without prior CAB approval.” Unlike the mergers executed 
before the act, corporate acquisitions approved by the Board are ex- 
empted from operation of the antitrust laws.®° Although under the 
act Pan American has successfully merged with only one company, 
American Overseas Airlines, it has attempted to merge with most of 
its American competitors from time to time. 

During the hearings, voluminous evidence, including the sworn 
testimony before the CAB of the parties, was introduced into the 
subcommittee’s record with respect to Pan American’s unsuccessful 
attempts to purchase substantial interests in, or to acquire stock or 
assets of, 1 of its 2 transatlantic competitors, TWA; * its only west 
coast-Honolulu competitor, United Air Lines; * and several of its 
Caribbean competitors, Delta Air Lines,“ Eastern Air Lines,“ and 
National Airlines.*© Although these attempts were unsuccessful 
they were in accord with Mr. Trippe’s desire for the establishment 
of an American “chosen instrument” in air transport. The “chosen 
instrument” policy would have created a single United States Gov- 
ernment-sponsored air carrier exclusively authorized by Congress to 
carry all United States-flag international traffic. During the 1940's 


*% This company, a holding company for many interests, including the operating airline, 


Pan American World Airways, Inc., was merged into the airline in a corporate reorgani- 
zation in 1949. 


7 Sec. 408, 49 U. S. C. 488. 

“ Sec, 414, 49 U.S. C. 494. 

‘St Hearings, vol. 4, pp. 2542-2544, 2662-2669, 2796-2797. 
with its other transatlantic competitor, AOA. 

* Hearings, vol. 4, pp. 2544-2553. 

%s Hearings, vol. 4, pp. 2805-2806. 

* Hearings, vol. 4, pp. 2806—2810, 2893-2896. 

* Hearings, vol. 4, pp. 2802-2805, 2890-2893, 
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Pan American actively encouraged the Congress to enact legislation 
to establish a “chosen instrument.” These efforts in part resulted 
from a desire to compete more effectively with airlines established and 
owned by foreign governments, such as Britain’s BOAC, France’s Air 
France and Switzerland’s Swiss Air. Pan American’s efforts to es- 
tablish a “chosen instrument” were unsuccessful. Pan American 
points out that all United States flag carriers in international and 
overseas operations would have participated in the ownership and 
operation of the chosen instrument. 

Pan American’s single approved merger since enactment of the 
Civil Aeronautics Act was its acquisition of American Overseas 
Airlines. It contracted in December 1948, to acquire all of the assets 
of that largest of its transatlantic competitors. Although in May 1950, 
the Board in a divided vote disapproved the merger on the ground 
that it would restrain competition in transatlantic air transportation, 
it was overruled by President Truman. The President ordered that 
the CAB approve the merger provided adequate competitive services 
could be established between the two remaining airlines, Pan Amer- 
ican and TWA. In compliance with this direction, the Board award- 
ed TWA certain new routes and gave Pan American most of Ameri- 
can Overseas’ business, all of its operating equipment and, for the 
first time, the right to serve such points as Iceland, Amsterdam, 
Hamburg, Copenhagen, Oslo, Stockholm, Helsinki, Leningrad, Mos- 
cow, Warsaw, Berlin, Dusseldorf, Frankfurt. Service to Moscow, 
Leningrad, and Warsaw has not yet been inaugurated. 

With respect to many of these merger attempts, Mr. Trippe insisted 
that Pan American did not initiate the merger talks. His statement 
in this regard, however, does not accord with the testimony of officials 
of the affected airlines.™ 

4. Refusal of facilities—Pan American’s trade practices have in- 
cluded frequent refusals to permit competitors to use facilities it 
owned or controlled, even for reasonable fees. One of the factors that 
make entry into the foreign and overseas air transportation industry 
especially difficult is the necessity to secure essential landing and 
servicing facilities at each of the points to be served. Additional 
factors that complicate initiation of a foreign air transport service 
involve, for example, currency exchanges, hiring of foreign nationals, 
local climatological effects on construction work, and peculiarities of 
local law having to do with construction and ownership of facilities 
by United States nationals. These problems, in 1944, forced Thomas 
E. Braniff, founder of Braniff Airways, to rely upon existing facilities 
owned or managed by Pan American or its 100 percent owned sub- 
sidiary, CMA. Braniff had been authorized by the Mexican Gov- 
ernment to establish a new airline in Mexico to compete with Pan 
American’s subsidiary, Compania Mexicana de Aviacion. 

Braniff desired to use the existing CMA-Pan American facilities 
on a lease basis. In these circumstances Pan American adopted a 
policy of either denying outright or severely restricting Braniff in 
the use of facilities under its control. On the inaugural flight from 
Mexico City to Merida, Braniff’s airplane was denied the use of any 
portion of the airport at Vera Cruz except for the landing strip. 
Braniff’s men were not permitted to taxi up to the terminal, to dis- 

% 1. g.. Mr. Ralph S. Damon, formerly president of American Airlines and of Trans 
World, hearings, vol. 4, pp. 2601-2602; Mr. Noah Dietrich, vice president, Trans World, 
hearings, vol. 4, pp. 2675-2677 ; Mr. E. V. Rickenbacker, Eastern Air Lines president, hear- 


ings, vol. 4, p. 2804; and Mr. C. E. Woolman, Delta Air Lines president, hearings, vol. 4, 
p. 2806. 
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charge passengers or to take on others. They were denied the right 
to refuel or to receive any other service for their plane. None of its 
employees was permitted on the premises and its passengers were de- 
nied access to the terminal building. Braniff’s flight was unable to 
proceed until a Mexican military force on duty at the airport crashed 
through the locked gate leading to the airport and led Braniff’s gaso- 
line truck onto the field.** 

When the flight reached Merida, Braniff’s employees and passengers 
received similar treatment. At Merida, however, there were no Mexi- 
can military forces on duty, and Braniff’s passengers were forced to 
climb through a barbed wire fence in order to leave the airport.** 

During the course of his testimony, Mr. Trippe insisted that these 
incidents represented merely a series of petty squabbles arising out of 
a lengthy dispute concerning the amount of fees to be paid by Braniff 
to Pan American for lease of its facilities.*® The evidence indicates, 
however, that the fees demanded by CMA were unreasonably high. 
CMA demanded from Braniff fees nearly three times as much as CMA 
was required to pay for use of comparable facilities at American Air- 
lines’ field at Monterey. At the time, CMA was insisting that the 
Monterey fees were extortionate.®° 

Mr. Trippe also disclaimed any responsibility for this mistreatment 
of Braniff and of its passengers on the ground that it represented 
policies of a completely independent foreign company—Compania 
Mexicana de Aviacion. This argument disregards the facts, which 
are: (a) that CMA was then a 100 percent owned subsidiary of Pan 
American under the direction of a vice president of the company ; and 
(6) Mr. Braniff at that time discussed these very matters with Mr. 
Trippe himself as well as with one of Pan American’s vice presidents. 
During these discussions both officers defended CMA’s actions and 
admitted that they were Pan American’s policies.” 

As a result of these practices by Pan American and its subsidiary, 
CMA, Braniff was it to maintain operation of his Mexican com- 
pany despite the fact that the CAB had approved his acquisition and 
control and had further assisted his operations by permitting his 
American company a route extension in order to connect with the pro- 
posed Mexican company. A factor that makes these practices even 
more serious is that the airports involved (Vera Cruz and Merida) 
were constructed or improved by Pan American at the expense of the 
United States Government.” 

A few years later, Pan American again exerted discriminatory 
trade pressures to interfere with Braniff’s operations. In May 1946, 
the CAB and the President authorized Braniff Airways to extend its 
domestic services into Latin America. Because of limitations upon 
use of airports imposed by the Cuban Government, Braniff was re- 

uired to seek permission from Pan American to use its airport at 
Ritichs Boyeros in order to serve Habana. Braniff attempted, over 
a period of more than a year, to secure permission from Pan Ameri- 
can to use the Rancho Boyeros facilities. Pan American refused to 
grant this permission, on the pretext that it did not wish Braniff to 


5? Hearings, vol. 4, pp. 2857-2860, 2867-2869, 2975-3001. 
88 Ibid. ; hearings, vol. 4, pp. 2860-2861. 

% Hearings, vol. 4, p. 2860. 

® Hearings, vol. 4, pp. 2868-2869. 

™ Hearings, vol. 4, pp. 2865-2868, 2977-2978. 

® Hearings, vol. 4, pp. 2827, 2859. 

% Hearings, vol. 4, pp. 2851-2857, 2954-2975. 
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use its terminal facilities unless it agreed to make capital contributions 
toa joint terminal company. Although other airlines were permitted 
to use all of the facilities at Rancho Boyeros without such contribu- 
tions, Braniff’s planes were restricted to use of the landing strips and 
were not permitted to use any of the other essential airport facilities.™ 

Even when Braniff offered to build its own terminal at another part 
of the field, Pan American refused to give it permission to construct 
a new taxi strip to connect the proposed terminal with the landing 
strip. Through these practices, Pan American again blocked 
Braniff’s commencement of service.” 

Braniff is not the only competitor against whom Pan American 
has exerted such trade practices. Chicago & Southern Airlines found, 
when it was required by the Civil Aeronautics Administration to 
make use of Pan American’s Agromonte Field near Camaguey, Cuba, 
as an emergency field, that Pan American insisted C. & S. pay charges 
on the basis of a flat rate for each flight it made. Pan American re- 
quired these payments from C. & S. whether or not Camaguey was 
actually used. Further, the rate charged C. & S. was the same as 
that charged other airlines that made regular, continual landings at 
the field. 

A 1946 report from the American Embassy in Port-au-Prince, 
Haiti, to the United States Secretary of State, reveals that Pan Amer- 
ican employed similar tactics at its Bowen Field at Port-au-Prince. 
There Pan American’s charges for landing fees violated its agreement 
with the Haitian Government.” Beyond that, Pan American re- 
fused permission to any commercial aircraft for use of the field or any 
of its facilities unless authorization had been obtained in advance 
from Pan American headquarters in Miami.* This policy was im- 
posed on all aircraft without regard to the fact that they had received 
authority from the Haitian Government to operate within Haitian 
boundaries. Considerable agitation in the local press charging that 
Pan American was engaged in monopolistic practices ultimately 
moved the Haitian Government to force Pan American to discontinue 
this policy. 

The requirement that advance permission be obtained from Miami 
not only completely barred use of the field and its facilities by non- 
scheduled aircraft, but also prevented emergency use. In addition, 
Pan American’s competitors found themselves unable to provide flexi- 
bility in their schedules in order to adjust to changing market condi- 
tions. As demonstrated by the protracted negotiations with Braniff, 
permission from Pan American’s Miami headquarters was not readily 
obtainable and, if obtained, grant of the permission was often accom- 
panied by substantial delays and the imposition of sizeable landing 
fees.” 

Pan American’s record of such practices includes two occasions 
when Pan American System employees, upon instructions from their 
superiors, refused to illuminate at night landing fields under their 
control so that a competitor’s incoming plane could make a safe Jand- 
ing and discharge its passengers. On July 1, 1945, a Braniff plane 


* Thid. 

% Hearings, vol. 4, pp. 2962-2963. 

* Hearings, vol. 4, pp. 2869-2870, 3002-3006. 

% Hearings, vol. 4, pp. 2870-2871, 2904. 

*% Hearings, vol. 4, pp. 2828-2829, 2904-2905. 
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was forced to delay its scheduled landing at Vera Cruz because Pan 
American refused lights on the field2° Not only were the runway 
lights extinguished “but even the ramp and terminal lights were 
blacked out to prevent the night landing. Only when an employee 
defected and took charge of the field were lights provided and the 
plane permitted to land. That employee Bas sequently left CMA’s 

employ and went to work for Braniff.*” 

On September 28, 1946, an airplane operated by Union Southern, 
a nonscheduled carrier, was unable to make a night landing at Pan 
American’s field near Ciudad Trujillo, Dominican Republic, because 
Pan American’s employees had turned off the airport lights and 
refused to answer the radio call of the incoming plane. Protests and 
threats of Father Lynch, a Jesuit priest waiting to board the plane 
for Miami, caused Pan American’s manager at the field to illuminate 
the airport and establish radio communications. According to 
Father Lynch’s testimony before the CAB all of the airport lights 
were turned off, even in the waiting rooms, and not until he threatened 
to call President Trujillo, a personal friend, was the plane permitted 
to land.** Pan American denied most of this testimony, and directed 
the committee’s attention to the Examiner’s statement that the 
“* * * testimony does show that there were two sides to most. of the 
controversies and incidents, * * *” 2% 

Employment of this type of trade practice demonstrates that Pan 
American has engaged in competitive excesses, but, if true, it would 
also evidence a lack of responsibility for the safety record of the air- 
transport industry and the obligation owed. the traveling public. 
Some of Pan American’s trade practices were considered by the Board 
in the North Atlantic Route Transfer case with respect to Pan Ameri- 
can’s acquisition of American Overseas Airlines." The gravity of 
these events was recognized but was not considered to be dispositive of 
the issues in that case. In their opinion disapproving the merger, 
majority Commissioners O’Connell and R. B, Adams stated: 


* * * We must observe the large share of their attention 
which the parties to this proceeding gave to various alleged 
acts and statements by Pan American, “Pan American officials, 
and Pan American affiliates which are contended to be illegal 
or counter to public policy or to constitute unfair or repres- 
sive competition or to manifest private greed coupled with an 
abnormally callous disregard for both public convenience and 
public safety. Were we faced with the necessity for adjudi- 
cating the quilt or innocence of persons or corporations upon 
these indictments, we are bound to say that much evidence is 
present in this record which could not lightly be dismissed. 
However, it is sufficient for present purposes to recognize that 
action of repressive and antisociocratic nature charged is an 
expectable concomitant of undue aggregations of economic 
power in private enterprise. We take note of these accusa- 
tions, therefore, solely to lend emphasis to our established 


1° Hearings, vol. 4, pp. 2862-2864, 2979-2980. 
101 Hearings, vol. 4, p. 2980. 
12 Hearings, vol. 4, pp. 2829-2832, 2905-2933. 

108 Hearings, vol. 4, pp. 2907, 2919, 3105. 
4 CAB Docket No. 3589; hearings, vol. 4, pp. 2603, 2713. 
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policy against overweening concentration of competitive 
forces within any segment of the air-transport industry.” 


This committee is of the view that Pan American’s record of repres- 
sive competition when considered with its dominant position in over- 
seas and foreign commerce may involve serious problems under the 
antitrust laws. The committee does not agree that such tactics any 
longer are to be considered as an “expectable concomitant of undue 
aggregations of economic power.” Conditions in the airlines industry 
point to the need for antitrust reforms. 

The committee believes, nonetheless, that some of Pan American’s 
trade practices historically have a basis in prevailing custom and that, 
were Pan American starting operations anew, a different and better 
story would be told. 

5. Governmental affairs:—Pan American’s worldwide operations 
are peculiarly dependent upon favorable relations with the govern- 
ments of the countries in which it does business. This situation 
requires Pan American to maintain a multitude of consultants, foreign 
representatives, and advisers strategically placed throughout the 
world. Its expenditures for representation in governmental affairs is 
substantial. During the calendar year 1955, for example, Pan Amer- 
ican spent nearly $700,000 in fees and expenses to “public relations 
and legal consultants” in 54 foreign countries or colonies and 16 Amer- 
ican cities.% With such a network of consultants and representa- 
tives, the company is in a position to exert influence whenever de- 
cisions are made anywhere in the world that affect Pan American’s 
operations. Evidence obtained in the subcommittee’s search of Pan 
American’s files indicates that, apparently, attempts to make use of the 
influence of officers in foreign governments are not isolated. This 
type of activity may be necessitated by the local customs of some of 





16 Hearings, vol. 4, p. 2624. [Emphasis supplied.] On these issues the proceedings be- 
fore the Board in the North Atlantic Route Transfer case are characterized by an intem- 
perance that is seldom demonstrated in the records of administrative tribunals. In their 
brief to the hearing examiner, for example, Bureau counsel contended : 

“In a word, in order to believe Mr. Trippe. one must disbelieve Mr. Bradley, Mr. Dietrich, 
Mr. Patterson, and Mr. Woolman. There is not the slightest reason to suppose that any 
of these men are fabricating their stories. 

* ~ a ” * ae + 

“Where does this leave Mr. Trippe’s testimony? The charitable view is that his memory 
failed him. But, if his memory is that bad, we suggest that there is a grave question of 
the fitness of the company of which he is chief executive officer to conduct the operations 
for which it is presently certificated, never mind the additional operations for which it 
seeks to assume responsibility in this case. 

“In any event, there can be no reasonable doubt that his testimony, whether deliberately 
or not, is false in important particulars. When considering his testimony on other issues 
in this case, it will be useful to keep this in mind. 

“A final word isin order. Testimony of the sort given by Mr. Trippe is a grave challenge 
to the integrity of Board proceedings. The examiner should recommend to the Board that 
it take steps to see to it that the challenge is not repeated by Mr. Trippe or by anyone else.” 

106 The foreign countries or colonies where Pan American maintained consultants during 
1955 included: Argentina, Australia, Austria, Belgium, Bermuda, Brazil, British Guiana, 
Burma, Canada, Colombia, Congo, Costa Rica, Cuba. Denmark, Dominican Republic, Dutch 
Guiana, Egypt, Eire, Finland, France, French Guiana, French West Africa, Guatemala, 
Haiti, Hong Kong, Honduras, India, Iran, Iraq, Italy, Jamaica, Japan, Jordan, Lebanon, 
Liberia, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Pakistan, Panama, Philip- 
pines, Portugal, Singapore Straits, Spain, Sweden, Syria. Thailand, Turkey, Union of 
South Africa, Uruguay, Venezuela, and West Germany. The United States cities where 
Pan American maintained consultants during 1955 included: Brownsville, Tex., Chicago, 
Ill., Dallas, Tex., Detroit, Mich., Greenwich, Conn., Houston, Tex., Lake Charles, La., 
Los Angeles, Calif., Miami. Fla.. New York, N. Y., Philadelphia, Pa., Portland, Oreg., San 
Francisco, Calif.. Seattle, Wash., Southport, Conn., and Washington, D. C. ‘The list varies 
from year to year, however. 
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the countries where Pan American does business. Examples are con- 
tained in appendix VI to this report.?” 

Pan American’s efforts have not been limited to attempts to in- 
fluence officers of foreign governments. In January 1956, for 
example, Mr. Henry Friendly, Pan American’s general counsel and 
vice president, wrote a letter to the director general of IATA sug: 
gesting that the director general call on Mr. Herbert Prochnow, newly 
appointed Under Secretary of State for Economic Affairs, to establish 
friendly relations and to impress upon him the undesirability, from 
the foreign-relations point of view, of certificating new irregular 
cargo carriers. The subcommittee’s record demonstrates that Pan 
American customarily undertakes private conferences and maintains 
private communications with officials in the State Department and in 
the Executive Office of the President for the purpose of influencing 
decisions on pending matters. Pan American’s extensive foreign 
operations, of course, require it to transact a large volume of official 
business in these Government agencies. 

Pan American’s technique is also illustrated in its employment of 
former Assistant Secretary of Defense Roger Lewis. Among the rea- 
sons Mr. Lewis was hired by Pan American was to supervise the per- 
formance of its contract for the guided-missile range project at 
Patrick Air Force Base in Florida.*® As Assistant Secretary, Mr. 
Lewis had participated in the negotiation and authorization of this 
contract.7?° Although Mr. Trippe contended throughout the hearings 
that Mr. Lewis had decided to leave the Department of Defense long 
before he was approached by Pan American to join the company,” 
he acknowledged that Mr. Lewis submitted his resignation on July 
14, 1955, that it was not accepted until July 27, and that some time in 
July he had first conferred with Mr. Lewis about “* * * his future 
business plans and suggested the possibility of a connection with Pan 
American.” ™™ 

In setting forth Mr. Lewis’ duties with the company, Mr. Trippe 
stated that Mr. Lewis would not be expected to negotiate with the 
Air Force or the Defense Department with respect to the guided- 
missile range project.* Subsequent investigation by the subcom- 
mittee revealed that on at least two occasions Mr. Lewis has contacted 
Air Force personnel with respect to performance of this contract with 
which he was connected while a Government officer.“* The content 
of these contacts in and of themselves was not objectionable. 

Another example of Pan American’s influence within government 
is found in its arrangements with the Department of Defense with 
respect to Pan American’s airport-development program (ADP). 
The committee’s investigation into ADP was prompted by reports 
that under this World War II program Pan American had obtained 
monopoly rights to certain airport facilities in Latin America. The 
committee’s request for information about the ADP met with ob- 
jections from the Department of Defense that all information concern- 


17 See also, hearings, vol. 4, pp. 2811-28138, 2896-2898, 3042. 
8 Appendix VI. 

® Hearings, vol. 4, p. 2513. 

n° Hearings, vol. 4, pp. 2 

™ Hearings, vol. 4, pp. 2% 

"2 Hearings, vol. 4, pp. $ 

13 Hearings, vol. 4, pp. ‘ 

14 Hearings, vol. 4, pp. 
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ing that program was classified and could not be made available to 
the subcommittee. The Department maintained this position de- 
spite the fact that repeated public references to the program and to 
its details have been made in the press and periodicals. The Depart- 
ment was shown that the public citations given to Pan American’s 
officers mentioned the program and its purposes and that many foreign 
countries in South America knew of the details.* Nevertheless, the 
Department of Defense refused to make the information available. 
After further investigation the committee discovered that during 
negotiation of the original wartime contract Pan American was in a 
position to require the Department of Defense to agree to give it 30 
days’ notice prior to the declassification of any classified document 
connected with the ADP. Subsequent to the committee’s request 
for declassification of some of the ADP documents, in accordance with 
this provision Pan American was notified and a representative visited 
the Department of Defense where he insisted that none of the in- 
formation be released for reasons of national security."* In view of 
the Defense Department’s continued refusal to declassify these docu- 
ments the committee has been unable to complete its investigation of 


ADP.™ 


CONCLUSIONS 


Throughout the hearings, and in the supplementary materials sub- 
mitted for the record, Pan American vigorously asserted it did not 
occupy a monopoly or dominant position in any phase of air trans- 
portation. Pan American categorically denied that its trade prac- 
tices were any more than the manifestation of a spirit of aggressive 
competition in accord with the highest principles of American enter- 
prise. 

Its position in the industry, Pan American insists, results from a 
combination of factors. Of primary importance was the fact that 
Pan American was the first in its field and for many years the only 
airline whose management had the vision to foresee the possibilities 
in advancing international air commerce. Of perhaps equal impor- 
tance is the fact that Pan American’s early development in large 
measure was shaped by the policies of Government officials that re- 
quired exclusive territories and monopoly routes in order to strengthen 
the industry and reduce Government subsidy support. Finally, 
Pan American contends that in all of its markets it must 
meet the competition of foreign airlines, all of which receive sub- 
stantial support from their governments and many of which officially 
are instruments of their governments. 

In addition, Pan American also has competition from United States 
airlines in its most lucrative markets, many of whom are supported 
by revenues derived from domestic operations, which thus far have 
been denied to Pan American. In the face of this opposition, Pan 
American has had to compete with vigor at all levels of operation in 
order to secure and defend its markets. Its value as a representative 
of the United States in foreign areas is universally recognized and its 
patriotic services for the Government have been commended by our 
highest civil and military officials. The company and its officials 


15 Letter June 5, 1956, Secretary of the Army Wilber M. Brucker to Chairman Celler. 
116 Hearings, vol. 4, pp. 2844-2851. 

117 Hearings, vol. 4, pp. 2846-2849. 

118 Hearings, vol. 4, p. 2845. 
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have received numerous decorations and awards commendatory of 
distinguished and patriotic endeavor. 

The committee has considered Pan American’s contentions and 
recognizes there is merit in the arguments its representatives have 
advanced. The committee does not wish to derogate in any way from 
the accomplishments performed by Pan American in the rise from 
its modest beginnings and in the services it has performed for the 
Government. The committee, however, is not persuaded that Pan 
American’s present dominance of the overseas and foreign air-trans- 
port commerce of the United States accords completely with the 
public interest. Further, the committee is not convinced that the 
preeminent position occupied by Pan American has resulted solely 
from normal growth under superior management. Nor does the com- 
mittee believe that its dominance has been thrust upon it by officials of 
the Government. 

On the contrary, the committee concludes that Pan American 
consistently has employed numerous restrictive devices to foreclose 
competition in order to secure and maintain control over the markets 
in which it does business. Even after it came under the “regulated 
competition” of the Civil Aeronautics Board, its business practices 
have exemplified excessive competitive aggressiveness. 

In its investigation, the committee has endeavored to secure the rele- 
vant information necessary for objective conclusions. To this end, 
it has examined information and materials supplied by the CAB, 
together with its records of particular cases to which Pan American 
was a party, and materials supplied by the Departments of State and 
Defense. The committee must report that the testimony of Pan 
American’s officials and materials it submitted in support of their 
contentions, in a number of instances, were not helpful to the com- 
mittee in its attempt to ascertain facts. Pan American in its pres- 
entation was at times noncooperative. 

The committee believes that the power possessed by Pan American 
World Airways System in its dominance of overseas and international 
air transport of the United States, together with the exercise of that 
power in its operations, present important issues with respect to both 
the enforcement of the antitrust laws and the administration of the 
Civil Aeronautics Act. The Department of Justice has instituted 
antitrust proceedings against Pan American with respect to its half- 
ownership of Panagra. 

The former Chairman of the Civil Aeronautics Board, Ross Rizley, 
testified that although the Board had considered the disparity in 
Pan American’s economic power in several cases, there had been no 
investigation by the Board to determine whether Pan American’s 
dominance in international air transportation was consistent with the 
public interest." Subsequent to the committee’s hearings, the Board, 
under the chairmanship of James R. Durfee, has taken several ac- 
tions with respect to Pan American’s operations. On March 8, 1957, 
the Board initiated a general investigation of Pan American’s rela- 


1° Hearings, vol. 1, pp. 294-295. 
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tionships with its affiliated airlines and other businesses.’” As noted 
above, on March 20, 1957, the Board reopened Pan American’s 
transatlantic final mail rate for the years 1946 through 1953 because of 
certain accounting practices and procedures followed by Pan Amer-. 
ican in connection with its affiliates that resulted in an alleged over. 
payment of Federal subsidies for those years by as much as $6% 
million.2? 

The committee commends the Board for its actions. ‘These investi. 
gations are salutary. The committee believes, that in addition to 
these limited inquiries, the Board should undertake at an early date a 
general investigation into all of Pan American’s activities in order to 
determine whether or not its dominant position in United States fla 
foreign and overseas air transportation, and its trade practices, acetal 
with the antitrust policies and public-service objectives of the Civil 
Aeronautics Act. During this investigation, the Board’s considera- 
tion and disposition of the antitrust problems presented, should be 
considered in conjunction with a study of the antitrust problems, if 
any, presented by the operations of the United States flag carriers, 
This committee will continue to keep a watchful eye upon the progress 
of the Board’s disposition of these problems. 


220 Order No. E-11103. 
321 Order No. E-11146. 
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CHAPTER VIII 
SUMMARY OF CONCLUSIONS 


In the nearly two decades since Congress enacted the Civil Aero- 
nautics Act of 1938 with its comprehensive system of Government 
economic controls, the commercial air transport industry has expe- 
rienced a phenomenal growth and technological development. Where 
there were 345 airplanes in service in 1938, by 1955 the certificated 

carriers had expanded their fleets to 1,454 airplanes, a gain of 321 
percent, and the industry as a whole operated 1,571 aircraft of all 
types. In 1938 the air transport industry flew a total of but 533 mil- 
lion passenger-miles, while in 1955, the industry accounted for a total 
of 21.9 billion passenger- miles, an increase of 4,000 percent. 

This increase in size and business activity has accompanied corre- 
sponding advances in flight safety, in improvements in passenger 

facilities and operating equipment, and in the availability of air 
transport service to the United States population. As a result of this 
growth and development, the United States air transport industry 
has no peer in any other country of the world. The development of 
civil aviation in the United States relative to its development in Eu- 
ropean countries is dramatically shown in the following table. The 
table sets forth the aircraft traffic volumes of the major European 
cities in comparison with cities in the United States that generate 
similar amounts of air traffic. It shows that air traffic at Tampa, 
Fla., in 1954, for example, exceeded that of London for 1955. 


Aircraft arrivals and departures, selected cities 


| United 
Total traffic Comparable United States airport States air- 
rate, 1955 port total, 
1954 


Amsterdam... | 51,876 | Grand Rapids, Mich-. data 51, 989 
Brussels ,520 | Binghamton, N. Y.. pdbive nee ben 41, 481 
Copenhagen 52,620 | Yakima, Wash.. $3 52, 891 
Dublin ey 7, 044 Wheeling, W. Va oe ee te 18, 726 
Frankfurt _. 37,102 | Fresno, Calif__-- belie eect tine i 37, 453 
Geneva 23,618 | Portland, Maine A ; 24, 380 
Hamburg. 3, 7: Evansville, Ind_. é 3 43, 889 
London. 98,808 | Tampa, Fla- emcee idee 99, 363 
Marseilles 35,418 | Augusta, Ga ; S csihoiis nina 36, 206 
Nice... ; ‘3 17,970 | Pendleton, Oreg 19, 039 
Oslo. ....- ; 27,646 | Kahului, T. H- 28, 991 
Paris 86,742 | Ontario, Calif bd aududcedwebiedactddvtnek 86, 544 
Stockholm 47,452 | Beaumont, Tex. - ‘ 46, 437 
Zurich... Seat 54, 204 | Peoria, Ill___- 55, 039 





This expansion and progress in the air transport industry has 
taken place under the system of economic regulation, administered 


1Submitted by Mr. John F. Floberg, chairman, Conference of Local Airlines, hearings, 
p. 2347. 
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by an independent Government board that was created by Congress 
in 1938, and which, in its broad outlines, has been successful. The 
combination of Federal supervision and ‘financial support with the 
capital and enterprise of private airline management has promoted 
conditions advantageous to the industry and ‘the Government and 
beneficial to the general public. 

The extent of ‘participation by the Government with private enter- 
prise is indicated by the financial contributions of each. Exclusive 
of the sums expended for construction and maintenance of the air- 
lanes, their weather stations, and airports, the Federal Government 
had paid to the certificated air carriers between 1938 and 1956 a total 
of $1,337,966,000 in mail payments, divided $600,571,000 for service 
mail pay and $737,415,000 in subsidy. The certificated industry in 
the same period had invested a cumulative total of $2,860,781,000 in 
transportation property and equipment.? Since 1946, the certificated 
industry has used nearly 82 percent of its available funds for the 
acquisition of new equipment. : 

In its investigation the committee was concerned with antitrust 
and monopoly problems that exist in the airlines industry, in view 
of the admonition in the Civil Aeronautics Act that the Board in the 
exercise of its powers consider “* * * competition to the extent neces- 
sary to assure the sound development of an air transportation 
system * * *”, Involved in these matters was the necessity to assess 
the continued validity of the presumption of Congress in 1938 that 
regulation by an administrative body would bring to civil aviation 
the industry vitality, market stability, and moderation of the abuses 
of concentrated economic power, that competition within our basic 
antitrust framework otherwise would be relied upon to provide. 

In this connection it is significant that, although there were violent 
differences in opinion among the witnesses as to the Board’s effective- 
ness in its discharge of the “responsibilities imposed upon it by Con- 
gress with respect to particular matters, only one witness considered 
economic conditions in the airlines industry had so deteriorated that 
the current system of regulation had become “practically worthless” 
and that C ongress was “confronted with a major task of institutional 
reorganization.’ All other witnesses attested the value of the pres- 
ent regul: utory organization and recommended only additional legisla- 
tive guidane e for the Board. A typical example is found in the 
recommendation that entry control into the air transport industry 
“* * * can be most satisfactorily accomplished through a congres- 
sional policy declaration affecting the working criteria ‘of the regula- 
tory agency rather than through outright rescission of the certification 
requirement itself.” ® 

In view of the prodigious growth that has been experienced in civil 
aviation, a growth that has been accompanied by comparable techno- 
logical improvements with resultant values to the national defense, the 
committee concludes that a m: ujor revision of the aeronautics regula- 
tory legislation is unwarranted and would be unwise. While the 
committee has found notable deficiencies in the Board’s operations, 
which have been detailed in this report, correction of these deficiencies 
as they relate to antitrust policy can be accomplished by a restatement 

2 ATA table 23, hearings, vol. 3, p. 2185 

® Stanley Gewirtz, ATA, hearings, vol. 3, 'p. 1536. 


«Prof. Horace M. Gray, hearings, vol. . p. 81. 


5 Lucile Sheppard Keyes, hearings, vol. 1, p. 404, at 413; see also statements of Prof. 
Louis B. Schwartz, hearings, vol. 1, p. 89. 
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by Congress of the weight competitive considerations are to be afforded 
by the Board in the exercise of its regulatory functions. 

As a result of its investigation, the committee concludes that Con- 
gress should clarify its concept of the emphasis to be given competitive 
forces in the determination of “sound” economic conditions. The 
Board should be directed to consider, in its determination of the public 
interest, convenience and necessity competition “to the maximum ex- 
tent practicable” rather than, the present test, “to the extent neces- 
sary.” ‘This shift in emphasis would tend to overcome the protectionist 
bias that has resulted from enactment of the Civil Aeronautics Act in 
the circumstances of the depression era. 

Without affirmative congressional direction as to the role the prin- 
ciples of free private enterprise embodied in the antitrust laws are to be 
given in the administration of its regulatory duties, the Board has 

vacillated in this regard with changes i in its membership. The shift 
in emphasis recommended by the committee is needed to assure con- 
tinuation of the valuable gains achieved by the Board under the able 
chair manship of Ross Rizley with respect to both the vexing problem 
of new entrants into air transportation and the necessity for greater 
competition among the carriers within the certificated industry. This 
shift in emphasis also would give effect to the following recommenda- 
tion, which the committee adopts and endorses, of the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws: 

All other factors being equal, the policy of the antitrust 
laws would clearly favor competition by 2 toservice by 1. If, 
therefore, the statutory standard of “public interest” gives 
any effect at all to antitrust policy, in a case in which all other 
factors neutralize one another, it should require a regulatory 
agency to resolve such an issue in favor of competition rather 
than monopoly.*® 

In its investigation the committee concentrated upon antitrust and 
monopoly problems that exist in the air transport industry and the 
activities of the Board and the carriers related to these problems. 
This focus is reflected in the record of the committee’s hearings and 
the body of this report where emphasis is given to critical areas of 
activity in the industry and the Board. The committee would point 
out that its concentration on the industry’s deficiencies in a critical 
manner does not derogate in any way from the many positive benefits 
to public provided by the activities of the Board and the carriers. 
While there are numerous instances in which the committee is severely 
critical of the Board, in the overall scope of its responsibilities the 
committee believes the Board in general has done a good job. Simi- 
larly, there are many activities of the carriers and their trade associa- 
tions that provide valuable public benefits which the committee 
commends. 

RATES AND FARES 


The most noteworthy failure of the Board to justify the presump- 
tion that underlies its creation has been in the realm of passenger 
fares. During its entire existence, the Civil Aeronautics Board has 
never concluded an investigation of the general level of airline passen- 
ger fares. Such an investigation is essential to develop the standards 

ao" of the Attorney General's National Committee To Study the Antitrust Laws, 
D. . 

90541—57——18 
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needed to enable the Board to determine whether the fares and charges 
in use by the airlines are unjust or unreasonable, discriminatory, un- 
duly preferential, unduly prejudicial or otherwise unlawful. The 
failure of the Civil Aeronautics Board to complete a general passenger 
fare investigattion has left a vacuum in its work during its entire 
existence with respect to the primary rate problems affecting com- 
mercial air transportation. On May 10, 1956, the Board started on its 
fourth attempt to conduct this essential investigation. The commit- 
tee concludes it is essential that the Board proceed expenditiously in 
order to remedy as quickly as possible this deficiency in a major area of 
its responsibilities. 

An additional problem in the rate field that requires expeditious 
action by the Board is presented by the existing disparity between 
service mail rates and air freight rates. Although the service ren- 
dered by the carriers is virtually identical, service ‘mail rates are con- 
siderably higher than air freight rates. Inasmuch as the priority ac- 
corded air mail appears to exist in theory only, continuation of this 
disparity is difficult to justify. Accordingly, the committee concludes 
that the Board should resolve this problem and endorses the Com 
troller General’s recommendation that “* * * the Board make a orem 
of the comparability of air mail to air freight and that any service 
rates that are established take into account this similarity of service.” 7 

The Comptroller General also directed the committee’s attention to 
the failure of the Board to take effective action to prevent air carriers 
from charging first class fares for flights in coach equipment. This 
failure of the Board has resulted in the traveling public being victim- 
ized by a subterfuge and indirectly permits an increase in coach fares. 
The committee joins with the Comptroller General in his rec ommenda- 
tion that the Board promulgate a regulation that would require a 


carrier to make a refund automatically when first class fares are 
charged for coach services.® 


COMPETITION AND ENTRY 


Since World War II, the primary competitive problem in commer- 
cial aviation has centered around the Saeeee of new carriers to enter 


the industry. These new carriers, popularly called the nonskeds, and 
now officially designated by the Board as “supplemental carriers,” 
have a record of perfor mance that demonstrates they are v valgnble ad- 
ditions to the Nation’s air-transport system. The force of their com- 
petition has improved the services of the industry and has brought 
about valuable benefits to the public. It is clear that they inaugur: ated 
and developed low-fare aircoach service to reach previously unt upped 
markets before the certificated industry became interested in that type 
of traffic. Their continued healthy growth should be nourished by 
the Board as a means to assure constant competitive pressures, w ith 
resulting public benefits, from outside the certificated system. 

Despite the value of the services s provided by the noncertificated 
carriers, the Board from 1946 until 1955 refused | to recognize merit in 
their new type of operation. By successive limitations on their op- 
erating authority the Board tried to restrict the noncertificated car- 
riers to an outmoded role in the industry. The Board is properly 


7 Hearings, vol. 2, p. 1409. 
® Hearings, vol, 2, p. 1360 
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subjected to severe criticism for the way it has dealt with the nonskeds 
and their problems. 

The time required for the Board to find even a limited solution to 
the problem of new entrants into long-haul passenger markets on a 
regular basis can only be considered excessive. In 1946, the Board 
recognized that its exemption regulation was not adequate to encom- 
pass the flight patterns then in use by the new noncertificated op- 
erators. In 1948, the Chief of its Economic Bureau pointed out that 
some routine in operations was essential for carriers using large air- 
craft and recommended then that appropriate action be taken to 
bring that type of operation within either the Board’s certification or 
exemption procedures. Not until the end of 1955, however, was the 
Board able to provide a mechanism for the new type of carriers to 
perform limited regular route-type operations legally in order to 
supplement the service of the certificated industry. It took nearly a 
decade for the Board to recognize that the realities of the air-transport 
industry no longer would fit prewar regulatory concepts. Such _ 
crastination cannot but have had a deleterious effect upon the develop- 
ment of air transportation. It also worked unnecessary hardships 
on the newcomers who in good faith attempted to secure busi- 
ness and at the same time to comply with the Board’s admittedly 
inadequate exemption regulation. 

At the hearings the Board was charged with participation in a 
“callous, calculated conspiracy” with the certificated grandfather 
carriers to eliminate the entire nonscheduled industry. A memoran- 
dum prepared by the Chief of the Board’s Economic Bureau in 1948 
was submitted to the committee to support the conspiracy allegation, 
and to prove that the Board had a plan to eliminate the nonscheduled 
carriers. The committee rejects without qualification the contention 
that the Board’s actions with respect to the nonscheduled carriers 
resulted from a conspiracy of any type between the Board and the 
certificated industry. Nor does the committee consider the Goodkind 
memorandum to be a plan for the elimination of the nonskeds. The 
committee agrees with former CAB Chairman Rizley that differences 
in philosophy and attitude among the various members of the Board, 
rather than any conspiracy, account for the actions taken by the Board 
to control the large irregular carriers. 

The Board’s failure to recognize the benefits brought to air transport 
by the irregular carriers, and its excessive efforts to protect the cer- 
tificated carriers from their competition result from institutional 
infirmities in the regulatory complex. The Board, under the existing 
statutory framework, is responsible for the entire field of air transport. 
These broad responsibilities require the Board members to be in fre- 
quent contact with representatives from the certificated industry. 
Constant association with the representatives of the certificated car- 
riers in the Board’s routine day-to-day business involving the num- 
erous matters that arise with respect to routes, operations, mail-pay 
allowances, subsidies, and rates, by its very nature renders the Board 
sympathetic to the problems of, and identifies the Board with, the 
viewpoint of the established carriers. The certificated industry quite 
naturally opposed the entry of new factors that offered additional com- 
petition to their own operations. In this situation it is not unnatural 
that the newcomers and their problems received skeptical consideration 
from the Board. 
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Confronted with the Board’s inflexibility in the postwar period, 
and attracted by the tremendous profits to be made, many of the non- 
scheduled airlines chose to evade the Board’s regulations. A signifi- 
cant number of the irregular carriers had their letters of registration 
revoked, and were thereby denied authority to operate, for willfully 
violating the Board’s regulations. The committee does not criticize 
the Board for enforcing its regulations and for taking effective action 
to stop and prevent willful and knowi ing violations thereof. Refusal 
of the carriers to comply with the Board’s regulations applicable to 
their operating authority cannot be condoned. In the event a carrier 
disagrees with the Board’s policies, its remedy is not to be found in 
knowing and willful violation of the Board’s regulations. 

In a series of decisions announced in the latter part of 1955, the 
Civil Aeronautics Board substantially altered the competitive pattern 
which had existed in the certificated industry since 1938. The com- 
mittee commends the Board for its actions that developed greater 
competition among the certificated carriers. 

It is the view of the committee, however, that there is yet much to 
be done by the Board to bring about the more balanced route structure 
and the greater participation by the small carriers in major traffic 
markets that is needed for effective competition. A greater equaliza- 
tion of the disparities in strength that now characterize the certifi- 
cated industry would permit competitive forces to work more effec- 
tively and result in benefits both to the industry and to the public. To 
this end new and additional competition on the Big Four’s routes and 
segments of their routes should continue to be a major objective of the 
Board in the immediate future. Now that air transportation has 
progressed to an established industry status, where domestic certifi- 

‘ated carriers for the most part no longer need subsidy support, and 
where continued growth of the ind: istry is predicted on all sides, it is 
incumbent on the Board to take the steps necessary to assure that all 
elements of the certificated industry are placed in a position to offer 
viable competition to their rivals. 


AIR TRANSPORT ASSOCIATION OF AMERICA 


In the Air Transport Association the certificated carriers have 
created a complex organization for cooperative action on their mutual 
problems. Their trade association provides a medium for joint action 
on literally every phase of airline operations and represents its mem- 
bers’ interests before all Government bodies concerned with com- 
mercial aviation. In the air transport industry, ATA has a special 
significance, because in addition to the traditional services performed 
by a trade association, it undertakes technical and policy functions 
for the certificated carriers that are not customarily found in the 
activities of trade associations. Many of its functions result in valu- 
able contributions to the industry and to the public. Some of its 
activities for the certificated industry, however, are not in the public 
interest and raise substantial questions under the antitrust laws. 
With respect to governmental affairs, the certificated industry does 
not limit ATA to ‘the role of an agent to represent the industry in 
legislative matters, and to assemble information and materials nee eded 
by its members to keep abreast of current developments in the Gov- 
ernment. ATA also has been used as an instrument to organize legis- 
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lative campaigns for the industry which were designed to exert pres- 
sures upon the Civil Aeronautics Board in pending proceedings. 
ATA’s activities in this respect. were directed toward denial of operat- 
ing authority to companies whose applications were then under con- 
sideration by the Board and appear to be an element in a combination 
to exclude competition that may be unlawful under the antitrust laws. 

In its activities, ATA has established a close working relationship 
with the Board at the staff level. In addition, the officers of the trade 
association are in frequent contact with the members of the Board 
and the policymaking officials in the CAB. Its special affinity to 
the certificated airlines results in an atmosphere of mutual cooperation 
between the ATA and the Board in the solution of air transport 
problems. Asa result, ATA occupies a favored position in the routine 
administration of the Board’s responsibilities. 

The close relationship with the Board’s responsibilities that has 
been established by the certificated industry through its trade associ- 
ation provides the means for a result that frequently has been deplored 
by critics of Government regulation. This criticism involves the 
contention that the regulatory body in time becomes inordinately 
responsive to the interests it is supposed to supervise. It is here that 
there is the greatest danger that the “regulated” may become the 
“regulators.” 

Although the committee questions the necessity for and desirability 
of the close relationship ATA and its officers have had with the Board 
in many instances, it is clear that regulation of commercial aviation 
has not been dictated by the certificated industry. Despite intensive 
campaigns to influence the Board’s judgment and to prevent the entry 
of new competition, in all major cases the Board ultimately has ruled 
against ATA and the established industry. This is particularly true 
in the Board’s decisions relative to operating authority for freight 
forwarders, the all-cargo carriers, and the supplemental carriers. 

During the hearings, the committee examined in considerable detail 
the allegation that Stuart Tipton, then ATA’s general counsel, by a 
conversation with Commissioner Harmar Denny in April 1953, in- 
fluenced the Board’s decision to dismiss its general passenger fare in- 
vestigation. The committee’s record contains conflicting and confus- 
ing testimony as to the content of Mr. Denny’s conversation with Mr. 
Tipton and its significance to the change in Mr. Denny’s vote on the 
general passenger fare investigation. 

Although the committee has reached no conclusion as to whether 
in fact Mr. Tipton’s conversation caused Commissioner Denny to 
change his vote, the committee is of the view that conversations of this 
nature should not occur in the work of the Board and that the Board’s 
principles of practice should preclude such conversations. The fail- 
ure of Mr. Tipton and Commissioner Denny to recognize the dangers 
inherent in their conversation, in all probability, flows from the inti- 
mate association ATA has in the work of the Board. 

ATA’s association with the Board’s routine operations results in an 
atmosphere, the committee believes, of too much informality in the 
practice before the Board. The members of the Board and the mem- 
bers of the airline industry should exercise a greater degree of care 
than has heretofore been exhibited in discussions that involve matters 
pending in the CAB. Even the appearance of untoward conduct 
should be avoided. 
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An important service performed by ATA for its member carriers 
has been to provide a vehicle for joint activities directed at the fore- 
closure of any substantial competition that originates outside of the 
certificated industry. Since World War II, a substantial portion of 
ATA’s interest and effort has been devoted to this service for the 
certificated carriers. ATA has been used as a forum for its member- 
ship to solidify its opposition to noncertificated competition and an 
instrument of the certificated carriers in their programs to prevent 
the Board from authorizing their operations. 

Although Congress in section 412 of the Civil Aeronautics Act has 
provided a method by which air carriers may undertake cooperative 
working arrangements to limit competition with the Board’s approval, 
it is apparent that ATA has participated in many agreements and 
activities that affect air transportation which have not been appr oved 
by the Board. It is apparent that officials of the certificated carriers 
and officers of ATA have entered into many agreements and have 
undertaken numerous joint activities pursuant to these agreements 
in order to prevent growing outside competition and to assure con- 
tinued control over air transportation by the members of the “estab- 
lished industry.” Some of these agreements reduced competition 
among AT A’s members and, if submitted to the Board for its : approval, 
would have to be justified as appropriate to develop better air carrier 
service, or to limit what the scheduled carriers considered to be “de- 
structive and wasteful” competition. 

It is the view of the committee, however, that ATA and its member 
carriers have engaged in joint activities which cannot be justified as 
measures necessary to protect and develop the airlines industry. Some 
of the joint agreements and concerted activities appear to be efforts 
to restrain trade, for the benefit of the certificated carriers or for the 
purpose of excluding a new competitor or group of competitors. 

After consideration of its record, the committee is of the view that 
a substantial number of ATA activities for its member carriers involve 
serious antitrust problems. Some of these activities flow from agree- 
ments so apparently antithetical to national antitrust policies that 
the committee does not believe they were the kind of agreement that 
Congress intended to be submitted to the Board or if submitted that 
the Board would or could approve. 

Since many of the joint activities and agreements undertaken by 
ATA and the certificated industry that are of competitive significance 
have not been submitted to the Board for its approval, they remain 
subject to the antitrust laws. ‘The committee recommends" that the 
Antitrust Division of he Department of Justice undertake a compre- 
hensive investigation into the relationship of ATA to its certificated 
members to ascertain whether the trade association has been a vehicle 
for joint activities that have involved violations of the antitrust laws. 
To date no antitrust proceeding has been brought by the Antitrust 
Division of the Department of Justice to determine the scope of anti- 
trust applicability to the activities of ATA and its member carriers 
insofar as domestic airline operations are involved. Commercial air 
transportation is too important to the national welfare and to the na- 
tional defense to permit eventual resolution of the problems involved 
in the application of the antitrust laws in this industry longer to de- 
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pend for determination upon antitrust suits instituted by private 
parties rather than by Government antitrust enforcement officers. 

One phase of ATA’s campaigns to prevent new competition has been 
its appearance on behalf of its members in the Board’s quasi-judicial 
proceedings. The committee questions the necessity for and the utility 
of this practice. When ATA appears as a representative of the cer- 
tificated industry, its presentation to the Board in many instances 
duplicates the materials and information presented by its member 
lene and unfairly extends the duration of the Board’s already 
prolonged proceedings. The committee recommends that in _ the 
future the Civil Aeronautics Board scrutinize carefully any applica- 
tion of ATA to intervene independently and in addition to its member 
carriers to intervene in the Board’s quasi-judicial proceedings. 

ATA is distinguished among trade associations in that antitrust 
exemption has been extended to its articles of association. It is diffi- 
cult to understand why antitrust immunity should be extended to the 
mere creation of a trade association for the scheduled airlines. 

The Board’s approval of ATA’s articles of association creates am- 
biguity as to the extent to which the activities of its member carriers 
have been immunized from the antitrust laws. ATA’s member com- 
panies undertake joint activities under the auspices of ATA that af- 
fect competition and which are not individually submitted for the 
approval of the Board. In this area substantial questions may arise 
as to whether or not the carriers are within the provisions of the anti- 
trust laws. 

Withdrawal of the Board’s approval would remove this ambiguity 
in that activities that have antitrust immunity could readily be Seer 
mined by examination of the Board’s orders with respect to the car- 
riers’ applications for approval of specific industry programs. All 
other joint activities would be undertaken with full knowledge that 
the antitrust laws applied. It is the view of the committee that the 
approval granted by the Board under section 412 of the act with re- 
spect to ATA’s articles of association should be withdrawn. 


TRAVEL AGENTS 


Congress in the Civil Aeronautics Act conferred extensive powers 
on the Board to regulate all persons engaged in air transportation. 
Since the term “air transportation” does not include the sale of air- 
travel tickets the Board has no authority to regulate directly the entry 
into the travel agency business. The Board’s approval of a series of 
agreements submitted by the certificated industry, however, has re- 
sulted in the exercise of controls by the air-traffic conference over entry 
into the business of selling travel agency services for air transportation 
on the scheduled industry’s routes. Thus, by indirection, the Board 
has authorized a type of regulation which it could not undertake to 
exercise itself. Despite a mounting tide of criticism evoked by its 
travel agent procedures, until the committee’s hearings the Board 
persistently refused to cope with the problem and sought to forestall 
any criticism by misleading statements to the committee. 

The net effect of the Board’s approval of the agency system fabri- 
cated by the ATC and IATA has been to make it possible for the 
private trade associations of the certificated carriers to determine 
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which agents, and how many of them, are to be accorded the privilege 
to sell transportation on the scheduled commercial airw ays. This en- 
tire process of decision-making is carried out by the airlines on a uni- 
lateral basis and is not subject to review from any quarter. 

The Board not only has permitted a system whereby the trade asso- 
ciation administers standard commission rates and a uniform pro- 
cedure for the selection and retention of agents. The Board also per- 
mits the carriers’ trade associations to limit the overall number of 
travel agents by areas. This limitation on the number of travel agents 
by areas is approved by the Board to protect the trade associations’ 
accredited agents from competition. 

In this regard the Board has extended the scope of its regulatory 
function beyond the limits of its authority. Carried to its logical ex- 
treme the Board’s rationalization of its action would sanction an arti- 
ficially imposed check upon competition in the many industries, like 
the travel agency industry, that are on the periphery of commercial 
air transportation but which admittedly lie outside the si ‘ope of the 
Board’s regulatory authority. Neither the act nor its legislative his- 
tory contains any indication that Congress intended the CAB to tran- 
scend the bounds of its jurisdiction and seek to shield nonregulated 
industries from the normal incidents of competition. It is intolerable 
for a governmental regulatory board to countenance a situation in 
which a private trade association determines the appropriate level of 
competition for different areas of the country. It is all the more in- 
tolerable when this determination is made for the members of another 
industry. 

Even if travel agents were not outside the orbit of the Board’s juris- 
diction the committee could not accept the Board’s claim that the pres- 
ent agency procedures best serve the public interests, the interests of 
the ticket agents or even nec essarily the interests of the certificated 
earriers. The Board apparently expects that private commercial trade 
associations will assume the attributes of quasi-judicial tribunals and 
conduct themselves accordingly. This view is unrealistic and does not 
accord with the principles of good business administration or sound 
Government regulation. 

If the CAB believes that licensing of travel agents based upon a re- 
view of their qualifications is necessary to encourage and develop the 
air transportation system, this function must be exercised by an agency 
of the Government. If the CAB reaches this conclusion it would be 
appropriate for it to recommend to the Congress enactment of suitable 
legislation to accomplish this purpose. 

Joint action of the certificated industry pursuant to an agreement 
under section 412 of the act, however, would be entirely separate from 
any licensing function authorized by ‘legislation. Pending enactment 
of such legislation the committee believes the Board should approve 
under section 412 only such joint activities required for the ATA and 
IATA to propose maximum travel agent commission rates for their 
members and the minimum qualifications any travel agent must pos- 
sess to be eligible for appointment by the member carriers. Appliss 
tion of these | qualifying standards to the appointment of a particular 
agent should be exercised by the carriers on an individual basis and 
should not be undertaken by joint action through the trade associa- 
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tions. The Board should withdraw its approval from all provisions of 
the agency resolutions submitted by ATA and IATA which are incon- 
sistent with the foregoing. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 


The International Air Transport Association, the private trade or- 
ganization of the scheduled international air carriers, is designed pri- 
marily to provide a method for its members jointly to take action with 
respect to rates and fares and to achieve standardization of operational 
practices and procedures. Agreements among the carriers related to 
IAT A’s organization and activities have been approved by the Civil 
Aeronautics Board with the result that an antitrust immunity has been 
extended to its members. 

There are many areas in which the IATA machinery has produced 
industry agreements that are beneficial to the carriers and to the public. 
The many problems presented by the differences in law and customs of 
the various foreign countries have necessitated agreements among 
United States carriers and foreign carriers to facilitate the handling 
of international traffic, both passenger and cargo. 

In the field of industrywide joint ratemaking, however, the IATA 
mechanism has not only failed completely to advance the objectives for 
which the Board has granted its approval and extended antitrust im- 
munity, but on the contrary has resulted in the substitution of monop- 
olistic price-fixing for the principle of free competition. In inter- 
national air transportation a fandamedtal element of free enterprise 
has been abandoned without the substitution of effective Government 
controls. 

In 1946, when the Board tentatively approved the IATA rate- 
making machinery, it recognized that the carriers’ agreements con- 
flicted significantly with the Board’s obligation to utilize the forces 
of competition in the development of United States and international 
air transportation. LAT A’s failure, in the ensuing decade, to estab- 
lish and maintain a sound rate structure for international air service 
long has been apparent to the Board. Nonetheless, the Board has not 
taken the steps available to it that would restore the benefits of com- 
petition to the international air transport industry. On the contrary, 
it has felt constrained to permit uncontrolled industry price fixing 
through a mechanism it describes as “an all-embracing international 
cartel.” 

The Board has found that in operation IATA’s machinery has re- 
sulted in a condition where its members, in the interest of rate stability 
accede to agreements which they, as individual carriers, would sub- 
stantively have disapproved. In short, the Board has found that 
IAT A’s procedures puts it in the power of any single determined car- 
rier in effect to blackmail its colleagues into accepting its point of 
view. 

With respect to IATA’s effectiveness in responding to the policy 
of the United States Government, the Board has found that for many 
years one or more American carriers have either been the sole op- 
ponents to the Board’s recommendation within IATA or have led 
the opposition within IATA to the Board’s recommendations.® It 


* Hearings, vol. 4, p. 2563. 
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has been the Board’s experience that the greatest problems with un- 
economic rates and practices have been those initiated by the United 
States-flag carriers rather than by foreign carriers. On numerous 
instances United States carriers have advocated’ policies in IATA 
that have been completely at variance with the regulatory policies 
of the Board.*° 

As a result of the Board’s approval of the LATA rate conference 
machinery there has been the complete elimination of price compe- 
tition in international air transportation and the substitution there- 
for of service competition. Competition in services has tended merely 
to divert traffic from one carrier to another rather than to enlarge 
the overall market. Further the substitution of [ATA’s machinery 
for price rivalry has caused unjustifiably high rates. Not only has 
IATA’s machinery resulted in a situation w where the carriers have 
fixed increasingly high rates on the basis of what the traffic will bear, 
but also has resulted in an unbalanced fare structure in which tourist 
class revenues are used to subsidize luxury services provided by the 

carriers to their first-class passengers. 

Despite the Board’s criticisms of IATA’s rate-fixing machinery, 
it has considered joint rate fixing by [ATA members to be preferable 
to the “economic chaos” it feared might attend the open rate situation 
that would result from disapproval of the industry agreements. The 
committee, however, is not persuaded that “chaos” nee essarily would 
attend the withdrawal of antitrust immunity from the ratemaking 
activities of United States-flag carriers engaged in international air 
transportation. The committee believes the time to restore competi- 
tive conditions to the international air transport industry is long 
overdue. Accordingly, the committee believes the Board should re- 
examine its approv: al of the IATA rate conference mechanism. Our 
national antitrust policy demands that the interests of the traveling 
public of the United States and of the world no longer should « vontinue 
to be subjected to the force of “an all-embracing international cartel.” 

In light of the Board’s experience with TATA’s ratemaking ma- 
chinery, the committee is of the view that the Board will remain 
substantially unable to carry out its statutory responsibility to pro- 
mote the development of international air transportation consistent 
with American policy favoring competition until its mandate to that 
end is implemented by power over international rates comparable to 
that exercised by it in domestic air transportation. The committee 
joins in the recommendations of the Board, the Comptroller General 
of the United States and the Air Coordinating Committee that legis- 
lative authority be granted to the CAB to control the fares, rates, 
rules, and practices of United States carriers applicable to air trans- 
portation to and from the United States to the same extent that the 
Board now has power to act with respect to fares, rates, rules, and 
practices in domestic air transportation. The committee also en- 
dorses their recommendation that the Board legislatively be given 
greater authority than at present to control the fares, rates, rules, and 
practices of foreign carriers applicable to air transportation to and 
from the United States. 


® Hearings, vol. 4, p. 2563. 
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PAN AMERICAN WORLD AIRWAYS 


Among United States-flag carriers in the foreign and overseas air 
transport industry Pan American World Airways is dominant and 
is unapproached by any other carrier. Pan American far surpasses 
any competitor whether the comparison be made in terms of capital 
investments; route miles, revenue passenger-miles, or revenue ton- 
miles operated ; cities and markets served ; revenues and net operating 
profits; or in power and influence in governmental affairs throughout 
the world. 

Durmg the last 84% years, the increase alone in Pan American’s 
route miles operated has been more than present total foreign and 
overseas route mileage of any other United States-flag carrier. In 
1956, Pan American’s weighted average route mileage in foreign and 
overseas air transport was almost 5 times as great as its largest com- 
petitor and represented 57.4 percent of the total operated by all cer- 
tificated United States-flag carriers in foreign and overseas traffic. 

In that year, Pan American’s invested capital in foreign and over- 
seas operations represented 67 percent of the industry total and was 
more than 5 times larger than the invested capital of its largest and 
most affluent competitor. In 1956, Pan American’s net operating 
profits after subsidy accounted for 66 percent of the industry’s net 
operating profits and were more than 6 times as great as those of its 
nearest competitor. 

Pan American’s preeminent position in the United States foreign 
and overseas air transport industry has resulted from a combination 
of factors. Its dominance partly is due to the fact that Pan Ameri- 
can was the first in its field and for many years the only airline whose 
management, and particularly its president, Juan Terry Trippe, had 
the vision to foresee the possibilities in advancing international air 
commerce. Another cause is the fact that Pan American’s early de- 
velopment was influenced by the protective and anticompetitive 
policies of the Post Office Department and of the Civil Aeronautics 
Board, that were designed to give stability to the air transportation in- 
dustry and to reduce the cost of Federal subsidies. 

Pan American’s controlling position, however, has not resulted 
solely from normal growth under superior management. Nor has its 
dominance been thrust upon it by officials of the Government. 

Pan American’s present dominant position, in large measure, is the 
result of its use of devices to foreclose competition in order to secure 
and maintain control over markets in which it does business. Even 
after it came under the “regulated competition” of the CAB, Pan 
American’s business practices have exemplified excessive competitive 
aggressiveness. 

“On the basis of its record, the committee believes that the power 
possessed by Pan American World Airways System in its dominance 
of overseas and international air transport of the United States, to- 
gether with the exercise of that power in its operations, present im- 
portant issues with respect to both the enforcement of the antitrust 
laws and the administration of the Civil Aeronautics Act. 
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The committee commends the Civil Aeronautics Board for recent 
limited investigations it has instituted into certain phases of Pan 
American’s operations. These investigations are salutary. The com- 
mittee believes that in addition to these limited inquiries, the Board 
should undertake at an early date a general investigation into all of 
Pan American’s activities in order to determine whether or not its 
dominant position in United States-flag foreign and overseas air 
transportation, and its trade practices, accord with the antitrust poli- 
cies and public-service objectives of the Civil Aeronautics Act. Dur- 
ing this investigation, the Board’s consideration and disposition of 
the antitrust problems presented should be considered in conjunction 
with a study of the antitrust problems, if any, presented by the opera- 
tions of other United States-flag carriers. This committee will con- 


tinue to keep a watchful eye upon the progress of the Board’s dispo- 
sition of these problems. 





ADDITIONAL VIEWS OF MESSRS. KEATING, McCULLOCH, 


AND MILLER ON “EXPERTISE” SECTION OF CHAPTER 
II 


We find it necessary to ice additional comments on the sections of 
chapter IT designated : s “Expertise.” The majority report em- 
phasizes that the Civil iKevbhabbies Board has failed to discharge its 
responsibilities in that the Board has never concluded a general pas- 
senger fare investigation in its 18-year history. The report, how- 
ever, fails to give any credit to the Board for maintaining a hold-the- 
line policy on passenger fares despite industry proposals for increases 
and for encouraging the development of reduced air coach service on an 
ever-increasing scale. Aga result, the traveling public today has more, 
better, and faster service available than at any time in the past, at 
rates which compare favorably with those in effect prior to World 
War II. 

This record is remarkable in view of the significant impact of infla- 
tion upon prices of almost every kind of product and service during 
the same period. For instance, bus and rail fares rose about 30 per- 
cent.t Even in terms of straight dollars, without allowance for infla- 
tion, average airline passenger fares rose only 3 percent from 1938 to 
1955, comps vared to a 90 percent rise in the consumer’s price index.? 


Kennetu B. Keatine. 
Wim M. McCuttocn. 
Wi.ram E. Mrer. 


1 Hearings, vol. 3, pp. 2007-2008. 
2 Hearings, vol. 3, pp. 2003-2004. 





DISSENT OF MESSRS. KEATING, McCULLOCH, AND 
MILLER FROM CHAPTER IV DEALING WITH THE AIR 
TRANSPORT ASSOCIATION OF AMERICA 


We cannot agree with the majority on chapter IV of this report 
entitled “Air Transport Association of America.” There are so many 
points of disagreement in this portion of the report that we find it 
necessary to register a general dissent. The dissent is divided into 
two parts, one “dealing with the relationship of the CAB to ATA, 
and the other dealing with the activities of ATA. 


THE RELATIONSHIP OF THE CAB TO ATA 


The majority recommends that the CAB withdraw its approval 
of ATA’s articles of association under section 412 of the Civil Aero- 
nautics Act. Apparently the rationale for this conclusion is that 
the Board’s approval of these articles resulted in creating an ambiguity 
as to what subsequent joint activities of ATA’s member carriers would 
be rendered immune from the antitrust laws without further Board 
approval and what subsequent joint activities would require further 
Board approval. As a consequence of this ambiguity it is alleged 
that ATA’s member companies undertake numerous joint activities 
which are not submitted to the Board for approval under section 412. 
It is imphed that if the Board were to withdieur its approval of the 
ATA articles of association then the member carriers would either 
submit more of their proposed joint activities to the Board for 
approval under section 412 as agreements, or “would undertake them 
with full knowledge the antitrust laws applied.” ? 

In owr opinion the ms vjority’s recommendation that the Board dis- 
approve ATA’s articles of association is totally unnecessary and 
without sound foundation. The Board’s order of October 25, 1940, 
approving these articles contains the specific proviso: 


That by approving said articles of association between the 
parties, the Board does not approve or disapprove any subse- 
quent contract or agreement entered into, or any specific 
action taken pursuant to said articles of association.” 


In sum, this proviso makes it clear that the Board’s approval merely 
permits ATA to exist. And, without such approval, it could not. 
The approval order in no way shields ATA or its member carriers 
from the antitrust laws. 

It may be that parties have failed to file agreements with the Board 
which are required to be filed by the provisions of section 412 of the 
act. To the extent that parties have knowingly failed to file such 
agreements with the Board, however, they must have done so with 
full knowledge that their actions were subject to enforcement of the 


1 Report, p. 136. a 
2CAB Order Serial No. 704, October 25, 1940. 
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Civil Aeronautics Act and the antitrust laws. It is not believed that 
withdrawal of the Board’s approval of the articles of association of 
ATA would accomplish any of the objectives of the committee that 
could not otherwise be accomplished by enforcement of the antitrust 
laws and the Civil Aeronautics Act. 

In connection with the Board’s approval of ATA’s articles of as- 
eaPePEt, it should be pointed out that the articles of several other 

‘ade associations and groups with common interests in the air trans- 
ert ition industry have been approved by the Board, including the 
International Air Transport Associ ation, the Conference of Local 
Airlines, the Independent. Air Carriers’ Conference, the Alaska Air 
Transport Association, the Caribbean Air Transport Association, 
the Association of Local and Territorial Airlines, and others. It is, 
therefore, an ordinary practice for the Board to recognize the articles 
of trade associations. This does not mean that such approval ex- 
empts an association or any of its members from the enforcement of 
the antitrust laws or the Civil Aeronautics Act. Moreover, we be- 
lieve that there is no misunderstanding whatsoever on this point 
among members of the air transport industry. 


Another recommendation advanced by the majority is that— 
In the future the Civil Aeronautics Board scrutinize care- 
fully any application of ATA to intervene independently 
and in addition to its member carriers in the Board’s quasi- 
judicial proceedings.® 


We think that such a recommendation is completely uncalled for. 

The Board has often allowed associations representing trade groups, 
such as chambers of commerce, labor unions, agricultural associa- 
tions, and travel agency associations to intervene in Board proceed- 
ings. The majority fails to comment on the intervention of other 
trade associations and concentrates its fire on ATA. On the basis 
of the evidence, we believe this is unjustified. 

Application for intervention by ATA in Board proceedings has been 
infrequent, so that permitting such intervention has not represented 
any substantial drain on the Board’s facilities. Furthermore, the rec- 
ord before this committee fails to prove that the Board has ever im- 
properly allowed ATA or anyone else to intervene in a proceeding. 
As ATA’s requests for intervention have been infrequent, and as there 
is no evidence to prove that the Board has failed to scrutinize care- 
fully every application presented for intervention, we see no need for 
the major ity s recommendation. 

A good portion of chapter IV is devoted to what the report calls 
influence at the CAB, particularly as manifested by the Denny-Tipton 
conversations. In view of the inconclusiveness of the findings in the 
report, there is no need to labor these conversations or the nature of 
them. As indicated by the majority, the testimony in this regard is 
confusing and is in conflict as to relevant and material matters. It 
seems to us that this discussion represents an unwarranted attempt to 
discredit a member of the Civil Aeronautics Board. Committee re- 
ports should not be used for such a purpose and, particularly, where 
as here, the record fails to disclose facts which prove any improper 
conduct on the part of Mr. Denny. 


* Report. p. 188. 
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ATA’S ACTIVITIES 


At the outset we should like to make it clear that this dissent should 
in no way be interpreted as a blanket endorsement of ATA’s activities, 
A number of ATA’s practices raise antitrust questions which are 
proper subjects for examination by this committee. The activities of 
the Air Traffic Conference in relation to agents; the operations of the 
joint airlines/military ticket offices (JAMTO’ s); and some of the 
ATA’s postwar activities in attempting to counter the operations and 
propaganda of potential new entrants into air transportation are 
examples. They are certainly matters which come within the province 
of this committee, whose efforts are devoted to surveillance and pro- 
tection of the free- -enterprise system of our economy. 

We must object, however, to the bias with which chapter IV was 
written. In our opinion it is a slanted presentation which fails to give 
fair and equitable consideration to all the pertinent facts. A few spe- 
cific examples will serve to illustrate the point. 

The report states at page 130 that “both CAB and CAA regulations 
on safety requirements, new procedures and aircraft modifications are 

cleared with ATA before being put into effect.” The context in which 
this statement is used leaves the implication that due to ATA’s power- 
ful position in the airlines industry it is the only organization con- 
sulted on these matters. In fact, not only is ATA’s opinion solicited 
but also those of every association concerned in any way with the 
aforementionéd regulations and their effect on air safety. No regula- 
tion is put into effect without conference with other groups such as 
the Airlines Pilots Association, the group representing airline flight 
engineers, the Aircraft Owner and Pilots Association—just to mention 
a few. 

The majority criticizes ATA’s tariff bureau. However, they fail to 
consider the enormous saving resulting from a single tariff bureau. 
To file tariffs individually would be expensive. The ultimate i impact 
of such expense would be passed on to the consumer which would be 
bad in terms of the necessity to maintain as low a price level as possi- 
ble in air transportation. 

The report sharply criticizes the Air Traffic Conference. How- 
ever, it fails to mention the affirmative contributions of the confer- 
ence to promote and facilitate air travel. Nor is there any mention 
of the conveniences brought to the public through the operations of 
the Air Traffic Conference. 

The preceding paragraphs are a few illustrations of how chapter 
IV, as written, presents a one-sided, distorted picture of the facts. 
There are many more examples throughout the chapter but we be- 
lieve the foregoing sufficiently demonstrate our point. 

To sum up, it 1s our position that although a number of ATA’s 
practices have antitrust implications, the majority’s discussion of 
these and other ATA activities is obviously biased and unobjective. 
The sole purpose of chapter IV is to depict ATA as an evil monster 
which should be destroyed immediately. In writing this portion of 
the report, the majority emphasizes only those facts which will sup- 
port their conclusion and plays down or completely ignores those fac- 
tors which would be favorable to ATA. 
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A complete transcript of this committee’s hearings on airlines has 
been sent to the Department of Justice. We are certain that the De- 
partment will study the ar thoroughly and objectively. If 
any of ATA’s practices need to be restricted or eliminated, we are 
sure the Department will take the necessary action to do so. 


Kennetu B. Keatine 
Wom M. McCuitoce 
Wiu1am E. Mier 


90541—57 19 





DISSENT OF MESSRS. KEATING, McCULLOCH, AND MIL- 
LER FROM CHAPTER VII DEALING WITH PAN AMERI- 
CAN WORLD AIRWAYS 


We have fundamental disagreements with the majority on chap- 
ter VII and, therefore, find it necessary to file a dissenting opinion. 
The dissent is divided into two parts, one dealing with the relation- 
ship of the Civil Aeronautics Board to Pan American World Air- 
ways, and the other covering the activities of Pan American. 


THE RELATIONSHIP OF THE CAB TO PAN AMERICAN WORLD AIRWAYS 


The principal recommendation made by the majority is that the 
Board undertake “a general investigation into all of Pan American’s 
activities in order to determine whether or not its dominant position 
in United States flag foreign and overseas transportation, and its 
trade practices, accord with the antitrust policies and public service 
objectives of the Civil Aeronautics Act.” 

The facts show that to the extent that a need has been demonstrated 
for specific action on the part of the Government, that action has 
been taken. As the majority points out, there is a pending antitrust 
suit involving the question of Pan American’s interest in Panagra. 
Further, the Board undertook an extensive audit of Pan American 
interests in its affiliates when sufficient personnel became available to 
the Board for that purpose. This audit has to date resulted in the 
reopening of Pan American’s transatlantic mail rate with a view to 
determining, among other things, the effect which Pan American’s 
relationships and activities in connection with its affiliates may have 
had on the subsidy heretofore granted to that carrier... Similarly, the 
Board has instituted a comprehensive investigation into Pan Ameri- 
can’s relationships with its affiliates, in which it will consider any 
restrictions or conditions that should be placed on its approval of 
existing agreements.” Also, the Board has on several occasions taken 
formal enforcement action against Pan American where necessary. 
We are not aware, on the basis of the facts available to us, of any areas 
affecting Pan American where appropriate corrective action has not 
been taken. 

The Board has taken a significant step to lessen any competitive 
disadvantage to other U nited States carriers that might result from 
Pan American’s size and its relationship with affiliates, a step which 
is not mentioned by the majority. Under the so-called Cubana doc- 
trine *‘ the Board has by appropriate conditions in foreign air carrier 
permits limited competitive efforts of this nature as far as has been 
shown feasible. The Cubana doctrine represents (1) an expression 

1Order No. E—11146. 

; Ord er No. E-11108. 

re Board Orders E—7475, June 12, 1953 ; E-7849, December 7, 1953; E—10465, July 
17, The Diseenaatiees York Foreign Air Carrier Permit case, 14 C. A. B. 399 (1951). 
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of intention to work toward the elimination of substantial stock inter- 
est by United States air carriers in foreign air carriers which operate 
into the United States, and (2) a method designed to restrict foreign 
air carriers from trading on the name of any “United States air car- 
rier. This doctrine has a direct impact on Pan American. 

In view of the Board’s constant surveillance of Pan American as 
above demonstrated, we believe the majority’s recommendation for an 
additional general investigation of Pan American by the CAB is 
without merit. 


THE ACTIVITIES OF PAN AMERICAN WORLD AIRWAYS 


The fundamental question for this committee is whether there is 
monopoly and restraint of trade or whether there is effective compe- 
tition in any specified field. The problem is not faced so far as 
concerns international air service by merely referring to Pan Ameri- 
can’s position in that field, without regard to the overall strength of 
its American-flag competitors and without regard to its foreign com- 
petition. The report fails to make the kind of searching analysis 
necessary to solve this problem. If this had been done, the composi- 
tion of chapter VII would be very different, for in addition to a 
discussion of Pan American, careful consideration would have been 
given to its American and foreign-flag competitors. If, after such an 
analysis had been made, it could be shown that Pan American enjoyed 
an undue competitive advantage in international air transportation 
in violation of the antitrust laws, we would be as anxious as any mem- 
ber of this committee to prosecute Pan American. 

A considerable portion of the report is taken up with discussion of 
competitive practices, based upon evidence submitted a number of 
years ago in proceedings before the Civil Aeronautics Board. There 
was a very substantial dispute as to the facts in those proceedings, and 
the record indicates that the Civil Aeronautics Board did not find it 
necessary to reach any conclusions on these matters, and its examiner 
stated that the evidence did not prove the charges. We have received 
no additional testimony which would lead to a different conclusion. 
We wish to make it clear that we do not condone any action which 
could be construed as an attempt to stifle competition. However, there 
is no evidence that any of the activities referred to in the report , are 
continuing today, even if they existed in the past. If there is evi- 
dence of unfair or illegal competitive activity existing today, it should 
be brought out so that we could take appropri iate action. In the 
absence of such evidence or clear indication that there is a lack of 
effective competition in the international air transport field, we see no 
purpose to be served by this portion of the report. 

KENNETH B. Keating, 
Wiu11umM M, McCuttocs, 
Wittiam FE. Miiier. 

















































































































































APPENDIXES 


Aprprenvrx No. I 
Sprrne, 1956. 


Pan AMERICAN’s AFFILIATED GENERAL AGENTS 


(Prepared by CAB) 


Of the 13 airlines (2 United States and 11 foreign) affiliated with 
Pan American, the following companies have designated Pan Amer- 
ican as their general agent for the areas described below : 


Carrier Nationality Area 


Aeronaves de Mexico, 8. A. Mexico Outside of Mexico, except for the’State 


| 
| 
of California, United States of Amer- 
ica. 
Aerovias Nacionales de Colombia, 8. A..| Colombia.._.......-.- | Outside of Colombia and Ecuador. 
Compania Dominicana de Aviacion, C, | Dominican Republic..| United States and Puerto Rico. 
por A. | 
Compania Mexicana de Aviacion, S. A..| Mexico.....--.---...-.| Outside Mexico. 
Lineas Aereas Costarricenses, 8. A.......| Costa Rica...........- Outside Costa Rica, except for Nica- 
ragua and E] Salvador. 
| United States, Canada, Mexico, and 
other countries not specifically ex- 
cluded by the agency agreement. 
Pan American- \irways, Inc....... k ....-| United States and throughout the 
world, except for certain South 
| American countries. 
Uraba, Medellin « “entral Airways, Points where PAA and its agents 
Inc. maintain ticket offices. 


Panair do Brasil, S. A Brazil 





general agency arrangement although the term is not used in the agreement. 
rs T 
Aprenprix No. II 


Cities SERVED BY CERTIFICATED “AMERICAN FLAG” CARRIERS IN INTERNATIONAL 
OPERATIONS First QUARTER 1956 


Aerovias Sud Americana: 3raniff—Continued 
Belize, British Honduras Buenos Aires, Argentina 
sogoté, Colombia Guayaquil, Ecuador 
Guatemala Havana, Cuba 
Habana, Cuba Houston, Texas 
Panama La Paz, Bolivia 
San Salvador Lima, Peru 
Tampa—St. Petersburg Miami, Fla. 

American: Rio de Janeiro, Brazil 
Dallas Sao Paulo, Brazil 
Fort Worth Caribbean Atlantic: 
Mexico City Ciudad Trujillo 
Monterrey Mayaguez 
San Antonio Ponce 

Braniff : San Juan 
Asuncion, Paraguay St. Croix 
Balboa, C. Z. St. Thomas 
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Crries SERVED BY CERTIFICATED “AMERICAN FLAG” CARRIERS IN INTERNATIONAL 
OPERATIONS FrrstT QUARTER 1956—Continued 


Colonial (now Eastern) : 
Albany, N. Y. 
Bermuda 
Montreal 
New York 
Washington, D. C. 

Delta: 

Caracas, Venezuela 

Ciudad Trujillo, 
public 

Habana, Cuba 

Houston, Tex. 

Montego Bay, Jamaica 

New Orleans, La. 

Port-au-Prince, Haiti 

San Juan, P. R. 

Mackey: 

Fort Lauderdale, Fla. 

Havana, Cuba 

Nassau, British West Indies 

St. Petersburg, Fla. 

Tampa, Fla. 

West Palm 
Fla. 

Midget : 

Miami, Fla. 

West End, Grand Bahama Island, 
British West Indies 

West Palm Beach, Fla. 

National: 

Baltimore, Md. 
Charleston, 8. C. 
Daytona Beach, Fla. 
Fort Myers, Fla. 
Habana, Cuba 
Jacksonville, Fla. 
Key West, Fla. 
Lakeland, Fla. 
Miami, Fla. 
Newark, N. J. 
New Bern, N. C. 
Newport News, Va. 
New York, N. Y. 
Norfolk, Va. 
Orlando, Fla. 
Philadelphia, Pa. 
Richmond, Va. 
St. Petersburg, Fla. 
Sarasota, Fla. 
Savannah, Ga. 
Tampa, Fla. 
Washington, D. C. 
West Palm Beach, Fla. 
Wilmington, N. C. 
Northwest : 
Anchorage 
Edmonton 
Hong Kong 
Honolulu 
Manila 
Minneapolis 
Okinawa 
Portland 
Seattle 


Dominican . Re- 


Beach-Palm Beach, 


Northwest—-Continued 
Taipeh 
Tokyo 
Seoul 
PAA-Atlantic: 
Accra 
Amsterdam 
Ankara 
Barcelona 
Beirut 
Berlin 
Bermuda 
3oston 
3russels 
Caleutta 
Chicago 
Copenhagen 
Dakar 
Damascus 
Detroit 
Cologne-Dusseldorf 
Frankfurt 
Gander 
Glasgow 
Hamburg 
Hanover 
Helsinki 
Istanbul 
Johannesburg 
Kano, Nigeria 
Karachi 
Keflavik 
Leopoldville 
Lisbon 
London 
Monrovia 
Munich 
New York (Idlewild) 
Nice 
Nuremburg 
Oslo 
Paris 
Philadelphia 
Rome 
Santa Maria 
Shannon 
Stockholm 
Stuttgart 
Teheran 
Vienna 
PAA-LAD: 
Barranquilla, Colombia 
3elem, Brazil 
Brownsville, Tex. 
Buenos Aires, Argentina 
Camaguey, Cuba 
Caracas (Incl. Miq.) 
Cayenne, French Guiana 
Ciudad Trujillo, Dominican Repub- 
lic 
Curacao, Netherlands West Indies 
Fort de France, French West Indies 
Georgetown, British Guiana 
Guatemala, Guatemala 
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Cirmes SerRvep BY CERTIFICATED “AMERICAN FLAG’ CARRIERS IN INTERNATIONAL 
OPERATIONS FirsT QUARTER 1956—Continued 


PAA-LAD—Continued 
Habana, Cuba 
Houston, Tex. 
Idlewild, N. Y. 
Kingston, Jamaica 
Los Angeles, Calif. 
Managua, Nicaragua 
Maracaibo, Venezuela 
Merida, Mexico 
Mexico, Federal District 
Miami, Fla. 
Montego Bay, Jamaica 
Montevideo, Uruguay 
Nassau, Bahamas 
New Orleans, La. 
Paramaribo, Dutch Guiana 
Pointe-a-Pitre, French West Indies 
Port-au-Prince, Haiti 
Porto Alegre, Brazil 
Port of Spain, Trinidad 
Rio de Janeiro, Brazil 
San Jose, Costa Rica 
San Juan, P. R. 
San Salvador, El Salvador 
Sao Paulo, Brazil 
St. Croix, V. I. 
St. Johns, British West Indies 
St. Thomas, V. I. 
Tampico, Mexico 
Tapachula, Mexico. 
Tegucigalpa, Honduras 
Panama City, Panama 
San Francisco, Calif. 
Santiago, Cuba 
PAA—Pacific: 
Auckland 
Bangkok 
Calcutta 
Canton Island 
Guam 
Hong Kong 
Honolulu 
Los Angeles 
Manila 
Portland 
Rangoon 
Saigon 
san Francisco 
Seattle 
Singapore 


Wake 
Karachi 
Tafuna 
Panagra: 
Antofagasta, Chile 
Arequipa, Peru 
Arica, Chile 
Balboa, C. Z. 
Buenos Aires, Argentina 
Cali, Colombia 


1 At April 30, 1956. 


Panagra—Continued 


Cochabamba, Bolivia 
Concepcion, Bolivia 
Cuenea, Ecuador 
Esmeraldas, Ecuador 
Guayaquil, Ecuador 
La Paz, Bolivia 
Lima, Peru 

Manta, Ecuador 

O ruro, Bolivia 
Puerto Suarez, Bolivia 
Quito, Ecuador 
Robore, Bolivia 

San Ignacio, Bolivia 
San Jose, Bolivia 
Santa Cruz, Bolivia 
Santiago, Chile 
Talara, Peru 


Resort: 


All certificated operation suspended 


Seaboard & Western:* 


New York, N. Y. 
Gander, Newfoundland 
Shannon, Ireland 
Glasgow, Scotland 
London, England 
Amsterdam, Netherlands 
Brussels, Belgium 
Hamburg, Germany 
Frankfurt, Germany 
Paris, France 

Geneva, Switzerland 
Zurich, Switzerland 


TWA: 


Algiers, Algeria 
Athens, Greece 
Basra, Iraq 

Jombay, India 
Boston, Mass. 

Cairo, Egypt 
Chicago, Ill. 
Colombo, Ceylon 
Detroit, Mich. 
Dhahran, Saudi Arabia 
Shannon, Ireland 
Frankfurt, Germany 
Gander, Newfoundland 
Geneva, Switzerland 
Lisbon, Portugal 
London, England 
Madrid, Spain 
Milan, Italy 

New York, N. Y. 
Paris, France. 
Philadelphia, Pa. 
Rome, Italy 

Santa Maria, Azores 
Tunis, Tunisia 
Zurich, Switzerland 
Jerusalem, Palestine 


UMCA: 


Panama City, Panama 
Medellin, Colombia 
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Aprenprx No. ITI 


Revenue in defense contract operations, certificated carriers, 12 months ended 
Dec. 31, 1955 


: Defense 
Carrier contract Remarks 
revenue 





Trunk: 
Big Four: 
American F Total expenses did not exceed 3 percent of total operating 
expenses in commercial operations. 
0. 
Trans World. ----.- $173, 923 


161, 741 
Other trunk: 


Colonial.___- 
Continental 


National 


POOR enccuensnncen~ 
Tocal service: 

Allegheny 

Bonanza 


Frontier . 
Lake Central._...........- Do 


Mohawk- - -- No revenue data shown; mileage only. 
North Central | No operations. 


Piedmont 

Pioneer Do. 

Southern Do. 

Southwest 

Trans-Texas Do. 

West Coast.......-- 
Helicopter: 





Helicopter a = Do. 
Lop Aneieg!: 2). 222. Do. 
New York 3 koe Do. 
Foreign and overseas: 
Alaska Airlines (States- | | No report filed since 1953. 








Alaska). 
(4), 
(1), 
Caribbean Atlantic No operations. 
Colonial | Do. 
Delta Do. 
eae pikhae (). 
National d No operations. 
Northwest. | | Do. 
Pan American: 
1, 040, 692 
155, 786 
LAD _.. 21, 042 | 
Pacific 823, 569 
Pacific Northern (States- 7,004 | Includes intra-Alaska. 
Alaska). 
PONIES. cccuadtinedoatusineddn 1 Jes _.| “Services do not exceed required amount.” No reven 
shown. 
Trans World------. asin 383, 004 | 
United __-- she (). 
Territorial: 
Alaska (intra-Alaska) _-- ..|------------| No report filed since 1953. 
Alaska Coasta ‘ ....| No operations. 
he icin otk ieee meet wewmaere _...| No report filed since 1951. 
Cordova No report. 
Se. os a ices odeaeeaenae _...| No operations. 
Northern Consolidated -_-_...--- Sh atiaietlnubetaiicin Do. 
Pacific Northern (intra- No breakdown between intra-Alaska and States-Alaska. 
Alaska). | (See Foreign and overseas, above.) 
Reeve Aleutian_- No report. 
I Rte nine ceenaiyll os aeneainn a Do. 
Hawaiian )7, 176 
Trans Pacific........- 57, 300 | 


1 No breakdown between domestic and international available. 
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Revenue in defense contract operations, certificated carriers, 12 months ended 
Dec. 31, 1955—Continued 














| Defense 
| contract 
| revenue 


No report. 


No perations. 
No report. 
No oper sitions 


e C filed for 1955; no revenues shown. 
















Only sei 








NY 





o operations. 


Arprnprix No. IV 


Routes of existing United States-flag international carriers 








Carrier Terminal | Major intermediate points Terminal 


Northwest_.-- Seattle-Portland Sihad Anchorage, Tokyo, Oki- | Seoul, Manila, 
nawa. Hong Kong. 








North Atlantic, pt. | New York, Boston, Chi- | Gander, Shannon-.-.---..-- London. 































































Re cago, Detroit, Philadel- 
phia. 
..-.do sat ; cos Azores, Nice. poled sian Rome. 
North Atlantic, pt. |...-.do ; Sana : Iceland, London, Paris, | Calcutta. 
II Rome, Karachi, Delhi. 
South Atlantic.._....| New York, Boston..-.-.--- Lisbon, Dakar, Leopold- | Johannesburg. 
ville. 
Bermuda route plies. cndubinee! Peeitamaen shin ictitesclgianchita Bermuda. 
Latin America| Los Angeles, San Francisco.| None_.......-------------- Guatemala City. 
New York, New Orleans, | Points in Central America, | Buenos Aires. 
Houston, Miami. Caribbean, Belem, Rio de 
Janeiro. 
Pacific route San Francisco, Los Angeles.| Manila, Hong Kong, Cal-| Karachi, Pakistan 
| | cutta. | 
SO sh onda bed .--| Suva, Auckland... | Melbourne. 
Pan American Grace - - ONO, ccnicccthecans okt Quito, Lima, Santiag Buenos Aires, 
| Montevideo. 
United__.. : Seattle _. ‘ | ORNS 1s aceciea cates | Vancouver. 
American...............| Fort Worth, Dallas Kasil San Antonio, Monterrey....| Mexico City. 
Braniff = Houston... inna Miami, Habana, Lima, | Rio de Janiero- 
Asuncion. Buenos Aires. 
San Antonio-Laredo Monterrey, Mexico--. Mexico City, 
Mexico.! 
Caribbean Atlantic San Juan None.-.- Ciudad Trujillo, 
Dominican Re- 
| public. 
Delta New Orleans-Houston Habana, Ciudad Trujillo..._| Caracas. 
Eastert do None Mexico City.! 
New York do Hamilton, Ber- 
muda. 
Washington do . Do. 
Mackey Tampa-St. Petersburg West Palm Beach, Palm | Nassau 
Beach, Fort Lauderdale. 
Midet--. ae West Palm Beach-Miami 7 e cfliee ; West End, Grand 
Bahama. 
National__-_-_- . New York-Newark- Miami-Key West _ _- Habana. 
Northeast-_..-. do , Burlington _. Moncton, 
Montreal. 
Samoan ! : Pago Pago, American Samoa_| None-.-- Apia, Western 
Samoa. 
South Pacific ! 7 | Territory of Hawaii Christmas Islands Society Islands. 
es tinnaoe dead Chicago, Detroit, Phila- | Frankfurt, Rome, Cairo--. Shanghai. 
delphia, New York, Bos- 
| ton, 
prsstads a Eaeensians <eaiedacie Lisbon, Mairid, Algiers, | Rome, Cairo. 
Tunis. 
ae po eee Se Balboa, Turbo_.-......-.-...| Medellin. 
WTOMONNEL, cccocncdesueds Los Angeles.................| San Diego, La Paz..........| Mexico City.! 

















1 Service never inaugurated. 
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AIRLINES 


Arrenpix No. VI 
May 10, 1949. 
To: Vice President Morrison, LAD, Miami. 
From: Special representative for the Bahamas, LAD, Nassau. 
Subject : Bahamas—Renewal of agreement. 


{Strictly confidential] 


[ am wearing all the kid gloves I can possibly find in order to main- 
tain our position in this matter on a highly dignified and impregnable 
plane. It is taking a bit of time to wor rk out my ideas as one can only 
launch his views or suggestions at the very proper psyc thological 
moment—and the moment does not appear too often. All this is with 
the idea of having the ground very well prepared for me if I go to 
London or even with the possibility of getting the matter settled 
without the necessity of making that trip. 

The enclosed copy of a letter from the Bahamas Development 
Board to the Colonial Secretary is offered as some evidence of the 
effect of the kid gloves. This letter will be considered by the Governor- 
in-Council at our regular weekly meeting tomorrow and will im- 
measurably st1 rengthen my hand. 

The position in London at present is that by letter received yester- 
day from my friend in court, the Colonial Office Minister of Civil of 
Aviation is still a bit sticky about approving the agreement but has 
indicated that some time this year we may antic ipate the approval of 
the home office with certain minor modific ations. For your strictly 
confidential information, among my friends at court pleading our 
cause, is the Honorable F. A. Evans, C olonial Secretary of the Ba- 
hamas, who is in London on vacation. Evans—one of several—when 
he was le aving for London suggested that I come along to fight our 
cause. His le tter now indicates that he still thinks it advisable for 
me to do so. I have therefore dispatched a long cabled message to 
him yesterday an i if he replies that he still considers it advisable for 
me to come to London, I w ill io ave as soon as possible. 


It might hel you to unders ‘and my position here = the happy 


one in which our company stands in this community, to know that 
several prominent members of the legislature have suggested to me 
that if 1 wanted them to, they would ask questions on the floor of the 
House of Assembly as to why the Government had not signed an 
agreement with Pan American Airways. As I am a member of gov- 
ernment and also the company’s representative, I decided that such 
procedure would be undignified, improper and impolitic. Our well- 
wishers were politely thanked and advised that we would be happy to 
receive their support—if needed—in some more dignified form. 

It will also interest you to know that Bahamas Airways Limited, 
whose parent company is BSAA, is perpetually hounding me for some 
sort of written agreement in respect of the ramp and float at our 
Marine base and it is that same parent company together with BOAC 
which is so strongly opposing our agreement in London. I shall have 
no hesitancy about stressing that point as a member of government 
and special representative of the Bahamas Development Board, if 
I go to London. 

Srpnry Farrineron, 

Special Representative for the Bahamas. 
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MEMORANDUM 

May 23, 1949. 
To: Vice President Morrison, Executive, Miami. 
From: Special representative for the Bahamas LAD, Nassau. 
Subject: Bahamas—renewal of agreement. 


[Confidential] 


Thank you very much for your memo of May 17 endorsing my 
planned method of procedure. 

The efficacy of the policy being pursued is rapidly making itself 
manifest. The help from friends at court in London and from the 
Development Board’s letter was nicely timed to exert the desired 
sressure at the precise psychological moment. I am very gratified 

'y results so far achieved. 

The Governor has now heard from the home office advising that 
with a few if’s and and’s, an agreement may be concluded. One of 
the if’s is that the home office feels that the Bahamas Government 
must Sonvyancs it that it is essential that an agreement be concluded. 
A far more drastic “instruction” is that clause 10 be completely elimi- 
nated and that the Government will give an undertaking that no com- 
mitment of any kind—which I read to mean “subsidy” or “conces- 
sion”—be entered into with our company. I have told the Governor 
that I cannot accept this until it is completely clarified to the com- 
pany’s satisfaction. The home office knows perfectly well that there 
is no subsidy involved at the end of 1952. It was therefore unneces- 
sary to emphasize that point to this Government. “No commitment 
whatever” might even be construed to mean that they might object 
to giving us landing rights. I am sure that they do not mean that 
but with these superior and insular-minded gentlemen of the home 
office, one cannot be too particular. I will get this all straightened out 
in London and should the draft agreement with its corrections and 
deletions arrive in Nassau while I am en route, or in, London, I will 
ask the Governor here to do nothing at all about it until I return, after 
having reported to you. 

You will be interested to know that the last message from the Sec- 
retary of State to the Governor on this subject has been couched in 
conciliatory rather than dictatorial terms. 

I hope to see you in Miami on either Wednesday, Thursday, or 
Friday before proceeding to New York and London. 


Srpney Farrincron, 
Special Representative for the Bahamas. 


MEMORANDUM 
Juny 3, 1950. 

From: Assistant regional director, Latin American Division, San 

José, Costa Rica. 
To: Regional Director, Latin American Division, Miami, Fla. 
Subject: Visit to Nicaragua. 

I had intended to give you a report on my recent trip to Managua 
before this but I had an attack of influenza approximately a week 
before the trip and streptococcus infection immediately after my re- 
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turn, and I have simply not found the time to write you. The reason 
for my trip was because word had reached me that the Minister 
of Aviation was going to send the operating contract of Pan Amer- 
ican World Airways, Inc., back to Congress in order to review it 
paragraph by aragraph and eliminate some of the concessions 
granted under the pretext that the contract had never been approved 
by Congress. 

I arrived on June 27 and our office had received that morning the 
letter copy of which I enclose. I was able to find out that this 
originated with Lieutenant Montoya, who was official mayor under 
Colonel Telleria and continues in that position under Colonel Gaitan. 
For some reason which I have never been able to determine, Lieutenant 
Montoya has always been looking for some opportunity to make things 
difficult for our company in Nicaragua. He was the most active sup- 
porter of Aerovias Inca and since the recent change in Ministers he 
has redoubled his activites. Shortly after my arrival I made an ap- 
pointment with Dr. Oscar Sevilla Sacassa, our attorney and Min- 
ister of Foreign Relations. I handed him a copy of this letter and 
gave him some of the background of our difficulties from the same 
source and asked him to intervene on our behalf. I also gave him 
the reference to the Gaceta official in which our contract was pub- 
lished following its approval by Congress, which fact was clearly 
stated in the contract. He saw Colonel Gaitan the same morning 
and explained the case to him, and they called Lieutenant Montoya’s 
attention to the error he had committed. I understand that Colonel 
Gaitan was very seriously disturbed by the embarrassment caused to 
his office and severely reprimanded Lieutenant Montoya. Dr. Sacassa 
knows Lieutenant Montoya very well and has promised to find the 
first opportunity to have a confidential talk with him and request 
him to desist from molesting us further. 

Another reason for my trip to Nicaragua was the rumor that had 
reached me that LA NICA was purchasing FANSA. Shortly after 
my arrival I consulted with Captain Xucla, and he gave me the entire 
background of the problem and showed me reports he had sent you. 
It seems that General Somoza called Captain Xucla, Col. Luis Somoza 
and Col. Anastaso Somoza to his office approximately 10 days ago 
and told them he wanted to eliminate the competitive situation between 
LA NICA and FANSA. His solution was the purchase of FANSA 
by LA NICA, the consolidation of operations under the present man- 
agement of LA NICA, but maintaining the two companies in name 
only in order to avoid the accusation of monopoly. The matter of 
price on the deal was not left up to discussion nor investigation of the 
actual value of FANSA’s assets. The president declared that the 
value of FANSA, including its equipment, contract with the mines 
and “good will” was worth 2 million cordobas, one-half in stock and 
one half in cash. 


* * * * * » * 


R. E. Smurs. 
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DeceMBER 23, 1948. 
From: Station manager, operations, manager. 
To: Regional director, executive, Miami. 
Subject: Airport administration contract. 
Reference: Your Airmailgram of December 28. 

I am not fully aware of what may have been discussed between 
Mr. Todd, Mr. Valle, and Colonel Telleria concerning our charges 
to itinerant aircraft at the airport in Managua. However, I recall 
Mr. Todd’s verbal explanation that the latter had approached him 
with the statement that PAA was not observing the airport admin- 
istration contract and was charging for services for which we were 
not authorized. Apparently, rather than suppress this system of 
charging, he recommended that at least some of our charges be 
doubled, remitting the increased amount to the Government for uses 
of the Air Force. 

I cannot understand how this situation was ever allowed to reach 
its present stage, and the only explanation I can infer is that copies 
of our airport administration contract and the Executive decree 
establishing the tariff for landing charges have not been available to 
our station managers and senior men at Managua. Both of these 
documents were pul blished in the Diario Oficial No. 19 of January 28 
1942. I suggest that if you do not have a copy of this contract you 
contact Dr. Cunntigue and have him deliver sufficient copies to keep 
our airport and downtown key personnel well posted as to our rights 
and obligations under this contract. 

Clause V, paragr aphs b and c, amply covers our authorization to 
make the existing charges at the airport to itinerant aircraft, not 
only for the landing charges specif ically allowed by paragraph c and 
established in the ts riff contained in Decree No. 9, but also allowing 
us to charge for services rendered by our personnel and with our 
facilities at the airport (par. b). Furthermore I do not see how it 
can be reasonably maintained by anyone that as administrators of the 
airport we can be required to obtain any more specific authori ization 
to render services to itinerant aircraft. We charge for these services 
on a cost basis and more for the convenience of the public than for 
any possible gain that we might achieve therefrom. I do not feel 
that these charges should be doubled by us in order to make any pay- 
ment to the Government on the basis now suggested that we are not 
authorized to make these payments. We should prefer to eliminate 
these services entirely rather than submit to a situation such as this 
whereby we would be subjected to criticism for such high charges 
which could not be satisfactorily explained to third parties. Please 
also take into account the fact that under clause V, paragraph d, we 
are specifically authorized to invest the funds collected according to 
paragraph c in the expenses of administration and maintenance of 
the airport. 

I suggest you have a very frank discussion with Colonel Telleria 
and point out to him what must have been a misunderstanding on his 
part as to our rights under the administration contract. This con- 
tract was negotiated direct with General Somoza and the latter is 
fully cognizant of the spirit and the letter of this contract which has 
worked so successfully up to date. I think if any further misunder- 
standing exists, which I do not anticipate, the matter can be suc- 
cessfully clarified by referring the problem to General Somoza. 
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Please keep me informed as to the outcome of your discussions with 
Colonel Telleria on this matter 
F. P. Powers. 


JUNE 1, 1949. 
From: Station manager, operations, Managua. 
To: Regional director, executive, Miami. 
Subject: Airport charges—Managua. 

This will acknowledge receipt of your airmailgram of May 28 with 
which you enclosed a copy of your letter of May 17 to Colonel Telleria 
and his reply of May 26. 

I fully agree with the argument presented in your above letter to 
Colonel Telleria and I fail to understand how our position can be 
effectively rebutted by any arbitration board. Obviously, Colonel 
Telleria has ignored the merits Sod your argument and is simply declar- 
ing a position to be taken by the Government on this matter. 

By copy of this memorandum to Mr. Hamm, I am requesting him to 
bring this matter to the attention of General Somoza, The latter is 
fully familiar with this airport administration contract inasmuch as 
the agreement was originally negotiated direct with him. I think he 
will not fail to recognize the rationale of our position. Meanwhile, I 
suggest no further overtures be made to Colonel Telleria until we have 
a report from Mr. Hamm on the outcome of his representations to 
General Somoza and have had the opportunity to give this further 
consideration. 

F. P. Power 
Aveust 1, 1950. 
Gen. ANASTAZIO SoMOZA. 
President of the Republic, 
Managua, Nicaraqua. 

Drar GENERAL: Frank Powers just returned from a trip through 
Central America today and told me about the highlights with par- 
ticular e mph: isis on Nica agun 

[ certainly was disappointed to learn about what transpired at the 
special oe of La Nica’s stockholders at Managua last Friday 
and Saturda Any detailed discussion here would be superfluous as 
you must be Pally informed as to what took place. 

General Somoza, I am confident that the transaction involving the 
acquisition of Fansa by La Nica as proposed at the . ere 
meetings could not have been given any serious consideration by y: 
personally as it is in direct conflict with your personal guar anty, at 
the time La Nica was organized, to see that it was given a fair chance to 
survive if it confined its activities strictly along commercial lines. I 
can assure you that at no time as La Nica, to my knowledge, nor 
Pan American Airways, ever failed to live up to their commitments 
or obligations, either contractual or implied. The offer to have La 
Nica “buy” Fansa for 2 million cordobas, of which 1 million cordobas 
would be paid in stock and the other in cash, would simply, paradoxi- 
cally as it may sound, be handing Nica over to the control of Fansa 
and paying I million cordobas for the privilege. 

[ believe that the two companies can get together and I would favor 
it, insofar as Pan American’s position is concerned, but only if it were 
possible on a sound Misieatine basis. It is extremely difficult, how- 

90541— 
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ever, if not impossible, to make an intelligent analysis or arrive at an 
decision with respect to a possible merger with Fansa unless eac 
organization make available to the other sufficient financial and oper- 
ating data for their respective study and consideration. As you know, 
La Nica has enjoyed profitable operations for the past 2%4 years, has 
wiped out its old deficit and just this year paid a 20-percent dividend. 
If the company continues to operate as it has in the past and assuming 
of course that Fansa will live up to its agreement to refrain from any 
unreasonable competition or duplication of services, there is every 
reason to expect that profitable operations should prevail. 

Fansa is reputed to be making money, but La Nica has not been 
shown any of its income or expense statements. On the assumption 
that it is, it is reasonable to assume that the profits are derived from 
the mines freight operation rather than from general commercial 
operations elsewhere within the country. In the obsence of any infor- 
mation concerning this operation, however, it would be superfluous for 
us to attempt to place a value on it. 

Under the circumstances, General, I would like to suggest first, that 
Fansa make a reasonable and commercial proposal and at the same 
time furnish La Nica Board, or a small committee appointed by La 
Nica’s Board in order that the information be restricted and not be- 
come general knowledge of La Nica’s stockholders, a current balance 
sheet and operating statement showing income and cost of operation 

and pertinent data concerning the asset value of the company, or sec- 
ond, in the event that Fansa may not care to modify or alter its origi- 
nal offer, which would, of course, preclude our participation in the 
transaction, that Fansa consider the purchase of all of Pan Ameri- 
can’s stockholdings in La Nica at a price to be mutually agreed upon. 
In either instance I would be glad to come down and talk this over 
with you personally and if you will be good enough to let me know 
when I may have an appointment with you for this purpose, I shall 
arrange my travel program accordingly. If you could arrange to see 
me sometime around the 12th to the 15th of this month, I would ap- 
preciate it as my current plans call for a trip to New York the latter 
part of this week on which I shall be away for several days and I have 
to be in Mexico City on the 18th. 

In closing, I wish to make it clear that I feel that a consolidated 
Nicaraguan commercial airline could be a profitable enterprise under 
appropriate conditions and with reasonable guaranties and I believe 
that the subject merits due consideration and further discussion. 

Please accept my reiteration of esteem, my dear General, and permit 
me to remain. 

Respectfully, 
Wirsvur L. Morrison. 


MEMO FROM F. P. POWERS 


Novempser 11, 1954. 
W. L. M.: ° 

Think it would be a good idea, if you get the opportunity, to talk 
to the general about this. It is not at all what we had expected and 
sounds very much as if it were written by one of Colonel Gaitan’s as- 
sistants, a Captain Silva, who has been anti-PAA for a long while. 
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Actually, we would probably be better off costwise if we did come 
to an understanding with the Government to have them take over as 
all operators would then be put on the same basis. This assumes, of 
course, that we could recoup our equity in the airport in the settlement 
for future landing fees. 

B. Pik. 


MINISTERIO DE LA GuerRA, Martna y AVIACION, 
Managua, D.N., Noviembre 2 de 1954. 
Sr. Frank Powers, 
Pan American Airways, Ince., 
Miami, Fla. 

Estrmapo SeNor Powers: En iltima conversacién que tuvimos, 
ofreci a Ud. comunicarle la determinacién de El Gobierno de Nica- 
ragua con respecto al futuro manejo y administracién del campo y 
Aeropuerto de “Las Mercedes.” 

Al efecto, El Gobierno de Nicaragua tiene el propésito de asumir 
la completa administracién y manejo de nuestro camp y aeropuerto 
referido, el cual en el futuro se va a regir por las disposiciones regla- 
mentarias que sobre el particular se dictarn. 

Como la P. A., ha tenido el manejo de ese Aeropuerto, E] Gobrierno 
de Nicaragua desearia conocer los puntos que habria que arreglar con 
Uds., para llegar por mutuo acuerdo al fin que se proponen, lo cual 
ruego a Uds. manifestarnoslo por escrito, o por medio de un enviado 
que venga a Nicaragua con los poderes correspondientes para ultimar 
el traspaso y convenios al respecto sobre algunos detalles. 

En cuanto al contrato de la P. A., con El Gobierno, me permito 
comunicarle que préximamente entraré en vigor en Nicar agua y en 
todos los paises del istmo Centroamericano un Cédigo de ‘Aviacion 
Civil que suprime el régimen contractual por el que se rigen actual- 
mente las Empresas de aviacién, para sustituirlo por el régimen 
de Certificados de Explotacién, Autorizaciones y Permisos, segan 
los casos. Por lo tanto, al entrar en vigor esas nevas disposiciones, 
las empresas que actualmente trabajan en Nicaragua se someterin 
a todos los requisitos y disposiciones estampadas en dicho Cédigo de 
Aviacién Civil. 

Y esperando obtener de Uds. préximamente noticias sobre los 
particulares anteriores, tengo el gusto de suscribirme, 

Muy AentoyS.S. 
Francisco GaiTan C., 
Coronel G. N., Ministro de Aviacion. 


DecemBer 31, 1954. 
Gen. ANASTASIO SOMOZA, 


President of the Republic of Nicaraqua, 
Managua, Nicaraqua. 
My Dear Genrrat: When I had the pleasure of seeing you recently 
on my much too short visit to M: anagua, we touched upon the question 


of modification of our operating and airport management contracts 
with your Government. 


As I mentioned to you, we shall be pleased to cooperate fully with 
you on such proposals as your representatives may make to the end 
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that we might agree on terms which would be somewhat more modern 
and designed to take care of current-day operations while at the 
same time according equitable treatment to the interests of both 
your country and my company. 

This general subject has been discussed casually with Colonel 
Gaitén by our representatives although, as I mentioned in our con- 
versation, it has not at any time been discussed in detail simply 
because we are uninformed as to the Government’s desires. Under 
the terms of current agreements we have what I consider to be val- 
uable rights and do not concur in Colonel Gaitén’s observations as 
outlined in his letter of November 2 to us, a copy of which I enclose. 
I cannot bring myself to believe that you would subscribe to the 
cancellation of all existing agreements between our company and 
your country at such time as the Central American aviation code 
may be adopted or the taking of such unilateral action at any time. 
In deference to PAA, and I say this with a certain amount of 
modesty, we feel that after 26 years of serving you, we should occupy 
a position which is deserving of somewhat more consideration. 

I have issued appropriate instructions to our people in this matter 
who will contact Colonel Gaitén for a detailed discussion of the 
sub ject very shortly. In the meantime, I take the liberty of express- 
ing my personal feeling of confidence that the questions involved 
will be handled in a fair and equitable manner to the satisfaction 
of all concerned. 

With my assurances of high esteem, I take this opportunity to wish 

you and yours a very enjoy: able and healthful 1955. 
Most respec tfully, 
W. L. Morrison. 





Pan American Worip ArrwAYs System, 
Guatemala, May 31, 1952. 
[Confidential] 
Mr. W. L. Morrison, 
Vice President Pan American World Airways, Inc.. 
Miaméa. Fla. 

Dear Mr. Morrison: Recently Lic. Soto together with others, was 
received by the President in connection with the proposed agrarian 
law and on leaving his office Arbenz called him back and asked re- 
garding the status of our contract. When Soto advised him that it has 
been impossible to get in touch lately with the Minister of Hacienda, 
he became annoyed and remarked: “Yo se que que me estan babose- 
ando, pero te prometi a ti, a Mr. Morrison y a Jay que ese contrato se 
firmaria, y se firmara.” 

The above statement by the President, confirms our impression to 
the effect that Arbenz is sincere in his intentions but has been blocked 
by members of his cabinet. 

I have read with interest the notes taken of your telephone conver- 
sation with Kriete, and I am glad to note that you are both meeting 
Se June 7. It will be interesting to know what agreements are 

ached with Kriete as a result of your conversation. 

Yesterday I had a very interesting conversation with Rodriguez 
Patil, Aviateca’s new manager. Rodriguez came right out and asked 
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about the possibilities of assisting Aviateca negotiate in Washington 
a certificate to operate a freight service to New Orleans and told me 
that they had been in touch with some lawyer who is willing to do 
the negotiating for a fee of $10,000. In exchange for our efforts in 
Washington, he offered to excert pressure on the Minister of Com- 
munications to sign our contract. By this it appears obvious that 
Rodriguez is in-the-know about President Arbenz’s instructions to the 
Minister of Communications to proceed with the preparation of our 
contract. I told Rodriguez that my personal thought was that any 
interest by PAA in Aviateca’s negotiations will probably hamper any 
possibilities they may have of obtaining a certificate as we would have 
no legility reasons to offer for intervening on this behalf. 

For obvious reasons I will stay away from the Ministeriat of Com- 
munications, until I hear from you regarding the results of Kriete’s 
visit to Miami, however, I will continue to press on the Minister of 
Hacienda for another interview. 

With kindest personal regards, I remain 

Very truly yours, 


J. H. Wiison, Jr. 


From: Vice President Toomey, Latin American Division, Rio de 
Janeiro. 

To: Division Traffic/Sales Manager, Latin American Division, 
Miami, Fla. 

Date: January 


Reference: Capacity Restrictions. 


27, 1953. 


Personal and Confidential 

Apropos of your memo dated January 22, I had the pleasure of tak- 
ing Brigadier Cunhs Machado to dinner last night and found the 
opportunity of ventilating the subject with him in an informal man- 
ner and was agreeably surprised over the sympathetic attitude he 
expressed. In the course of the conversation, he expressed his con- 
viction that to render proper service to the public, frequencies should 
not be restricted although he was not as emphatic with respect to 
capacity restrictions. He did, however, imply the suggestion that a 
proper approach would be to go on the basis that a 70 percent seat 
factor is a reasonable criterion to be entertained by Cernai so that in 
effect we might continue our discussions in Rio with the DAC on the 
basis of increasing the present capacity restriction to a number, 70 
percent of which would produce the maximum number of passengers 
finally agreed upon in discussions. On this basis then, it would appear 
reasonable to expect that we should enjoy 437 seats offerable to the 
public between Rio and the River Plate. If this figure were attained 
we could then offer to public service the maximum capacity of the 
DC-—6B’s and the two Constellations on regular service while the 
tourist service could be pegged at 61 seats. 

It will be recalled that during the 1950 negotiations, Dr. Mario 
Fidalgo was a legal representative in Cernai and kept us currently 
informed of the moves contemplated during the negotiations. Un- 
fortunately however, the United States representatives did not lend 
credence to Fidalgo’s suggestions whereas I was firmly convinced of 
his sincerity and possible utility tous. The brigadier informed me last 
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night that Fidalgo is being reinstated in his original capacity and I am 
still convinced that he can be of definite value to us. Incidentally, the 
ties between these two gentlemen are very close. Although the briga- 
dier as a federal deputy is not active in civil aeronautics directly, he 
is vitally interested in the overall picture and I am sure still wields 
influence with the component members of Cernai with one or two 
possible exceptions. I would therefore further suggest additional 
cultivation upon his return. He leaves for San Juan this afternoon 
and continues to Belem enroute to Sao Luis, Thursday, where he 
expects to meet with the Minister of Agriculture. 

For your information, I am helping him today in certain purchases 
of household equipment which I hope to dispatch to Rio on the return 
trip of PAB’s Connie in the next few days. 

In connection with the 70 percent seat factor item referred to above, 
should you deem it helpful and you do not already possess the figures, 
we shall be happy to work up some actual seat factors that might serve 
in your presentation. 

My inability to return to Rio as yet to present my despedidas is a 
definite source of embarrassment, but I hope to do so in the very near 
future. 

Kindest regards. 

Marto J. Martinez. 
MEMORANDUM 


To: Executive Vice President Morrison, Latin American Division, 
Miami. 


From: Vice President Toomey, Latin American Division, Rio de 


Janeiro. 
Date : November 20, 1953. 
Subject: CERNAT statistics. 
Reference : Rts Frequency and Capacity. 


This morning Senhor Brandao of the Statistical Section of the 
DAC phoned me on behalf of Dr. Eloy Teixeira to inquire when they 
would receive the statistics on the CERNAT form, unofficially, as per 
our understanding. I told him that I had been surprised not to receive 
the statistics as yet from Mr. Moreau and that I would radio Mr. 
Moreau inquiring as to the status and let the DAC know the results as 
soon as received. 

In a call on Mr. Hoover this afternoon I advised him of the situation 
and again inquired as to when he would forward his recommendation. 
He said he had it just about ready and had made the definite recom- 
mendation that PAA be authorized to hand over the CERNAT statis- 
tics just as all the other international airlines are doing. I asked him 
if it would not be possible for him to send a dispatch to the Depart- 
ment informing them that a complete report would soon be forth- 
coming and that as part of it the Embassy was definitely making the 
above recommendation. He assured me that he would send this dis- 
patch without fail no later than next Monday morning November 23 
as he considered it already too late to receive any attention in Wash- 
ington today. 

Mr. Hoover said that recently he had felt it necessary to assure DAC 
officials that his calls upon them were not made at the behest of PAA 
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because, he said, the DAC has long had the fixed idea that anything 
done by the Embassy is directed not so much by the U. S. A. as by 
PAA. He made it clear to me that Dr. Eloy Teixeira had again taken 
up with him direct the question as to whether or not PAA would 
furnish the statistics as promised. 

This matter should now be settled without delay. If the United © 
States Government feels that its position in regard to these statistics 
in the past has been made sufficiently clear to the DAC then they 
should let the DAC know positively that they have been proceeding 
improperly in continuing to pressure PAA—and the Embassy—for 
these statistics. 

If it is necessary to stall for a little more time I suggest that Mr. 
Moreau send me a radio over his signature giving some excuse for not 
having forwarded subject statistics up to the present time such that 
I can show it to the DAC officials and gain the needed time. 


H. W. Toomey. 


January 10, 1955. 





Sir Wuux1am P. Hiprep, 
Director General, International Air Transport Association, 
International Aviation Building, Montreal, Canada. 


Dear Dick: Willis Lipscomb has handed me your letter of De- 
cember 30 in regard to the Irregular Carrier case. Since I am rather 
more familiar than he with this case, I suggested that it might be bet- 
ter if I should answer your letter. 

The first thing to note is that, so far as the international aspects 
of the decision are concerned, we might have come out decidedly worse. 
Indeed, so far as passenger transportation is concerned, we did not 
come out badly at all. The Board did not authorize individually 
ticketed international passenger flights and it kept passenger charters 
on the present individual exemption application basis. So far as the 
international passenger field in concerned, our flight lies rather in 
the future. 

The situation with respect to cargo unhappily is quite different. 
Although the reasons given by the Board, on page 21 and following, 
for distinguishing between international and domestic operations in 
the passenger field apply equally to cargo, the Board applied to in- 
ternational cargo the same rules that it had laid down with respect to 
the domestic field. In other words, it granted unlimited charter au- 
thority and authorization to conduct 10 flights per month between any 
pair of points on an individually way-billed basis. This latter au- 
thority is actually less defensible than the grant of similar authority 
to carry passengers would have been, since 10 trips a month are a 
relatively high frequency for international all-cargo operations. In- 
deed, there are very few airlines which operate more international all- 
cargo flights than this. 

A second point, which may not have come to your attention, is this: 
On December 30, 1955, the Board entered order No. E-9894 staying the 
effectiveness of its order with respect to foreign air transportation (as 
well as to air transportation to and within the territories), pending 
submission of these phases of the decision to the President to determine 
whether he wishes to express his views thereon. The Board took the 
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position that while section 801 of the act, requiring Presidential ap- 
proval of certificates to operate to foreign countries or to or within 
the territories, was not applicable as a matter of law to the exemp- 
tions which the Board had granted, it wished, nevertheless, in defer- 
ence to the President, to give him an opportunity to express an opinion 
if he should desire to do so. This question is now under advisement 
at the White House, which will undoubtedly consult other interested 
agencies of the Government, to determine whether the President 
should express any views to the Board and, if so, what. 

Among these agencies will certainly be the State Department. I 
think it would be most helpful for you, if you feel in a posit ion to do 
so, to pay a visit to Washington and see the new Undersecretary of 
State for Economic Affairs, Mr. Hert ert Prochnow, under whose 
jurisdiction the aviation staff of the State Department comes. Points 
which would be helpful for Mr. Prochnow to hear from you would 
be the following: 

(1) Foreign governments would view with alarm operation by a 
number of additronal United States all-cargo carriers. 

(2) Foreign gové rnments might react to this either by imposing 
additional restrictions on United States-flag operat ions, or by making 
new demands of the United States for their own carriers, or by both. 

(3) Cargo operation by additional U nited States carri in the 
international field is partic valarly threatening because of “the rate 
problem. Domestically, the Civil Aeronautics Board can put a floor 
under rates. Internationally, it has no power to do this under exist 
ing law. Rate cutting by newly authorized irregular cargo-carriers, 
who will presumably not become members of the TATA, would 
threaten the entire international rate structure. 

Of course, all these points were previously made by us to the Civil 
Aeronautics Board. However, now that the matter is in the hands 
of the President, to whom the State Department has direct access, 
I think it eminently worthwhile to make every effort to induce that 
Department to make vigorous representations to him. The objective 
should be to have him urge the Board, first, to withdraw the authori- 
zation to engage in individually waybilled cargo flights to foreign 
countries and, second, to put exemptions for international cargo 
charters on the same individual application basis as passenger chart- 
ers. The first of these objectives would be far easier to attain than 
the second, in fact, it might be well to forget the second in the interest 
of accomplishing the first. 

Beyond this, I would think it not at all a bad idea for you to get 
acqué 1inted with Mr. Prochnow since, I believe, 1956 may be a year - of 
important developments in the bilateral field. If the visit is to have 
any effect on the pending problem, it should be made within the next 
10 days. 

With all good wishes for 1956, I am, 

Sincerely, 


Henry J. FRIENDLY, 
Vice President and General Counsel. 
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ForEworD 


This is the first annual written report of the Air Transport Asso- 
ciation. It seemed advisable to limit reports at our annual meeting to 
a discussion of the problems facing our membership, and to reserve a 
complete review of the past year for presentation as a permanent 
record. This report, although devoted essentially to a review, antici- 
pates some of our problems and appropriate activities to meet them in 
the years ahead. 

Every effort was made to keep their document brief. However, the 
overriding consideration was to produce a comprehensive paper cover- 
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ing all phases of the association’s activities, as a ready source book for 
the membership. 

Any evaluation of the association, its accomplishments, and its 
potential must take into consideration the nature vm industry. Air 
transportation is a public-service industry regulated in the public 
interest. The Civil Aeronautics Act of 1938 prohibits uncontrolled 
competition. But within the framework of this system of regulation 
is keen competition. As a result, the association deals, on behalf of 
the industry, in areas where the responsibilities we undertake are 
dictated, on the one hand, by the needs of the industry and its legally 
defined relations with the Government and, on the other, by the tradi- 
tional business practices and techniques involved in the development 
of traffic and the generation of revenues by its intensely competitive 
individual members. 

This annual report, after a message from the president, sets out 
the accomplishments of 1954 based upon the nature of this described 
mission. These are classified on the basis of functions performed 
by the associaton for the industry. 


Tue Presment’s MEssacre 


THE TRADITIONAL FUNCTIONS OF ATA 


The nature of the industry dictates the nature of its trade associa- 
tion. Like any trade association, ATA has to meet the needs of 
diverse corporate entities which, although engaged in a fiercely com- 
petitive business, share areas of common interest. Beyond that, how- 
ever, the association must, of necessity, serve the public interest on the 
industry’s behalf because of the specific mandate and particular 
responsibilities imposed upon commercial aviation by the Civil Aero- 
nautics Act of 1938. 

Within this framework, the association performs two kinds of func- 
tions. The first are those technical and policy functions required by 
the technological nature of the industry or by the legal requirements 
of the controlling Federal statute. ‘equally important are those 
normal trade-association functions without which the advantages of 
air transportation and the successful accomplishment of the mandate 
of the Civil Aeronautics Act would be little appreciated. 

Two distinct approaches are employed in the performance of these 
allied technical and policy functions. First, in each major field of 
activity, there have been constituted conferences or committees of the 
association composed of airline executives, who combine the wisdom 
of their individual experience and talent. Second, within ATA, there 
are engineering, economic, legal, business, and public-relations person- 
nel who operate in Washington and at our four regional offices 
throughout the country. 


PROBLEMS OF THE FUTURE 


The industry faces some impressive problems in the future. Despite 
some of the accomplishments of the past, we cannot be complacent. 
The orderly continued growth of the industry depends, in part, upon 
anticipation of some of our prospective difficulties and advance prepa- 
ration for meeting them. 
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A great number of our foreseeable problems will result directly from 
the industry’ s growth. In fact, as we grow larger—and the limits 
of our size are not yet in sight—the industry becomes an even more 
attractive target of unjustified attack. In addition, the more success- 
ful the industry becomes, the more likely it is that it will be subject 
to more exacting critical analysis by regulatory authorities. As a 
result, the necessity for collective action, as opposed to individual 
action, continually increases in importance. 

A reevaluation of AT A’s responsibilities 

Accordingly, it is essential that we reexamine and reevaluate the 
responsibilities of the association not only in the light of developments 
which have taken place but in the face of those which can be antici- 
pated. Ina number of fundamental technical areas, the association’s 
responsibilities will remain essentially the same though of increasing 
magnitude. In other areas, they must be reoriented. 

There have been some real accomplishments in the past year which 
have made the association’s performance of its responsibilities easier 
and more effective. One of these real achievements has been the de- 
velopment of a better understanding on the part of the membership 
of the increase in the association’s efficienc y which results from a con- 
tinuing flow of information from the airlines to the association. The 
association had more information with which to work and, accord- 
ingly, became more useful to its membership. This was particularly 
true with respect to the availability of economic data, the relationships 
betwen the airlines’ Washington representatives and the association’s 
legislative people, and the exchange and development of materials in 
the field of public relations. 

Public relations 

Most important, in conjunction with the anticipation of difficulties, 
we must develop a program of affirmative public relations as an im- 
portant step not only defensively but as part of our constructive pro- 
gram to further the association’s mission to gain public appreciation 
of the problems of scheduled air transportation. ‘To accomplish this, 
it is necessary to saturate all of the association’s personnel with a sense 
of public relations and the import of their activities in that respect. 
We have made a start toward this goal. 

In mid-1954, the Board redirected ATA’s public relations activity. 
Essentially what occurred—and what can be considered as most bene- 
ficial—is that the objectives of the new public relations service, as dis- 
tinguished from the information service, were clarified. Previously, 
the information department had served principally as an inquiry- 
answering and speech-writing bureau. The new public relations 
service has undertaken to organize material and activity in support of 
specific objec tives- -all proposing to accomplish its genral mission to 
assist the growth, usefulness and profitability of scheduled air trans- 
port. In just the few short months that this new formula has been in 
effect, it has proven fruitful and effective. 

Further execution of the program encompasses the need to pene- 
trate certain areas, on a joint basis, which have previously been neg- 
lected. Our former approach was a broadside one rather than one 
which was specifically directed to particular segments of the general 
public of primary interest to the industry. While we still recognize 
the importance of the Federal Government to the solution of our prob- 
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lems, we must intensify our educational efforts in other areas. For 
instance, up until last year, we had done little on an industry basis to 
discuss our problems with the financial community. Moreover, with 
very few exceptions, the industry has neglected educational programs 
aimed at, but not limited to, educators, ; aviation employees, and the 
general public interested in airlines as a means of transportation and 
in air transport as a reservoir of strength in the event of a national 
emergency. The most effective medium for achieving these public 
relations goals is a trade association firmly supported by its members. 
Economic research and planning 

Some of the industry’s most urgent problems are in the field of what 
can broadly be called economic research and planning. In the past, 
the division of air transport economics has functioned almost entirely 
as a service organization to other divisions of the ATA. Conse- 
quently, its usefulness may not have been generally appreciated by or 
known to the individual members of the association. 

A few example of the division’s activities which were essential to 
the functioning of ATA were the economic presentations to the Board, 
the work of the association with the Hoover C ommission in connection 
with competition between military and civil air transport operations, 
the basic data on the experimental 3-cent mail by air program, and 
the statistics underlying the operation of large irregular air carriers 
in the United States. 

For the first time, in 1954, we collated industry economic data and 
submitted it to the Board i in conjunction with two presentations con 
cerned with the financial condition of the domestic trunkline industry. 
The impact of these presentations goes far beyond these appearances 
before the Civil Aeronautics Board, as indicated by the demand for 
the material from our members and the financial, educational, and 
news world. The full potential of this work can only be realized over 
a long period of time through repeated presentations and thoughtful 
distribution. 

The industry must, to the best of its ability and with an awareness 
of the competitive problems involved, estimate future traffic potential. 
If the growth which we have enjoyed in the postwar decade were to 
continue for another 10 years, the airlines would be carrying all of the 
present intercity common carrier traffic. This may be an unreasonable 
assumption and, if so, one which suggests that we are faced with a 
declining rate of growth. Future traffic estimates which are now 
available have not received universal acceptance. Accordingly, it is 
essential that the association, in conjunction with its members, develop 
reasonably acceptable traffic data and forecasts for long-range plan- 
ning purposes. 

A traffic study of this kind is prerequisite to any consideration of 
future ¢ equipment needs which, in turn, determine the industry’s capi- 
tal requirements. Presumably, each member carrier has been doing 
work of this kind for its own purposes. However, it is necessary 
that the association be a part of such efforts in order to be on sound 
ground in its dealings with the Civil Aeronautics Board, whether 
questions of fares, profits, capital requirements, economics, methods 
of measuring earnings, etc., are involved. 

There are other economic problems to which the association must 
devote itself. The industry has taken a position that there is a level 
of load factor within which it must live and for which it must plan. 
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This concept requires a further analysis in order that it can be sup- 
ported by substantial data. 

The load factor problem is related to the problem of adequate service. 
We appreciate that prices and other related costs continue to rise as 
net yield continues to decline. Costs are directly related to total 
operations and, consequently, important in load factor determinations, 
which spell the difference between earnings and losses. 

But again, in tle economic field, developing the story in a vacuum 
is of little assistance to the industry. The story is important not only 
to aviation’s regulatory agencies and the executive branch of the 
Government but to the C ongress, the financial community, the news 
world, and the public at large. 

Operations and engineering 

The difficulties which have arisen with respect to the technology 
of our industry will become greater in the future as they increase in 
size and complexity. 

Solutions to the problems of vanishing airspace and air traffic con- 
trol seem to be in a state of constant lag behind the progress and 
development of the aircraft which the industry has been using and the 
increase in air traflic of all types. We must realize that no aspect of 
our technology can be permitted to lag behind any other; if it does, 
progress will be slow as, in fact, it has been. It prevents the industry 
from fully realizing the efficiencies inherent in modern high-speed 
aircraft. 

Some progress in this complex area has attended our efforts. A case 
in point is the improved instrument weather service provided in the 
New York area directly resultant from the efforts of the association’s 
staff with the Civil Aeronautics Administration and the Port of New 
York Authority. However, this solution is a palliative, and*better 
solutions must be found. 

In other areas, joint industry-association work shows some favor- 
able results, such as in the progress made in analyzing traffic control 
deficiencies; securing more radar from the military for traffic control 
use by air route centers; and installing radar beacons for experimental 
use in the aircraft of a local service carrier. 

However, the programs are still in an early stage, and the industry 
must be alert to the introduction of newer aircraft and their effect on 
present techniques, as well as the impact of increased traffic on already 
antiquated and overcrowded systems. 

Even the civil air regulations, controlling the certification and 
operation of scheduled domestic air carriers, are in process of, and 
need, a general revision, requiring the collective surveillance of all the 
industry for some time to come. 

ATA’s operations and engineering department must continue to 
work with the airline industry, the manufacturing industry and the 
Government in the development of aircraft, to assure the incorpora- 
tion into aircraft structures of the most dynamic engineering advances, 
and to make certain that the necessary facilities are available to meet 
the technical requirements for the operation of the equipment in use. 
This department of the association must always be working in terms of 
the ehions of the future to render truly adequate industry service. 
Although the responsibilities inherent in operations and engineering 
are technical in nature, the successful performance of them require 
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skills of a broader nature, and close working relationships with every 
branch of Government and within the ATA. 


Government relations (Federal and State) 


While the basic statute governing regulation of the air transport 
industry is the Civil Aeronautics Act of 1938, no year passes without 
some proposed Federal legislation; and every year imposes a real 
responsibility on the industry to take its case legitimately to the Con- 

ress, the Civil Aeronautics Board or the executive branch of the 
Gesiiranent: 

One of the most comprehensive bills to amend the Civil Aeronautics 
Act ever proposed was introduced, last year, by the late Senator 
McCarran. ATA’s legal department not only assisted on certain tech- 
nical matters in connection with the legislation but also testified at 
length on the omnibus bill, making similar testimony by most of our 
airline membership unnecessary. This or comparable legislation is 
now pending before the 84th Congress. 

For the first time, the association testified, on behalf of the industry, 
in support of the CAB’s requested appropriation for fiscal 1955, 
frankly discussing where and why subsidy is still necessary to main- 
tain unprofitable but essential trunkline operations, strengthen local 
service and helicopter operations, and preserve the health and prestige 
of our international flag carriers. 

In the course of the year, we sponsored two meetings with the ad- 
ministrative assistants to United States Senators. These meetings 
were mutually educational, should be continued, and are, in a real 
sense, a contribution to the public interest. 

ATA’s participation in the CAB’s general investigation into air- 
mail rate structures and rate levels was fruitful in providing a testing 
ground for a healthy and valuable exchange of ideas among the car- 
riers, serving to narrow any possible areas of disagreement. The 
same techniques have been, and will continue to be, helpful in estab- 
lishing a fair rate for the transportation of first-class mail by air. 

For the second time in 7 years, the President issued a comprehensive 
policy on every aspect of aviation, contained in a report of the Air 
Coordinating Committee. The ATA, on behalf of the industry, made 
recommendations on this ACC report except in those areas where there 
were differences of view among the members. Although this state- 
ment of aviation doctrine may not have been universally acceptable, it 
is, at the very least, a direct pronouncement of national policy. 

These are projects in which the association can take the lead, but 
effective implementation rests in the proper coordination of industry 
public-relations and public-affairs personnel. The most carefully 
conceived public-relations and public-affairs programs will fall of 
their own weight without coordination. Coordination is a Washing- 
ton operation, and initial direction and effort must come from Wash- 
ington. Ultimately, however, the vigor of the grassroots operation 
will determine the success or failure of any industry educational effort. 
Regional meetings are good and necessary, but they will be worthwhile 
only if airline headquarters constantly stress to field personnel the 
need to adopt and carry through coordinated association programs. 
This has not been done in the past, but the problems of the future 
require its effective accomplishment. 

While the association is well organized to cope with legislative 
problems at the Federal level, this is not true at the State level. Yet 





314 AIRLINES 


it is becoming increasingly apparent that, with the growth in size of 
the air-transport industry, the ease with which it can be taxed, the 
precedents which exist in other transportation fields coupled with the 
urgent need of the States for additional revenues, our legislative 
problems at the State level are assuming very significant proportions. 
Improvement and expansion of our work in this area is mand: atory, 


National defense 


The industry still operates in an economy largely governed by 
national-defense considerations. Inthe intervening years since World 
World II, the industry has continued to make its contributions to 
defense requirements. In the past year, we have collaborated closely 
with civilian and military officials to insure that, at all times, we shall 
be able to make a maximum contribution commensurate with the degree 
of national emergency which exists. We have sought and must con- 
tinually seek to orient our development and growth as to be of maxi- 
mum value to defense needs. This requires intimate and cordial rela- 
tions with the Defense Department and agencies. Significant im- 
provement in this field was achieved this year, particul: arly through 
ATA’s operations and engineering department, the new public rela- 
tions department, and the military bureau of the Air ‘Traffic Confer- 
ence. Further work in this area is highly desirable. 

Conclusion 


An important single aim to be achieved in the future is the develop- 
ment of a freer flow of information in ever y area between the industry 
and the association. The association will only be as effective as the in- 
formation it gets on which to base its program and its decisions. In the 


past, the flow of information has been disrupted, understandably, for 
competitive reasons. If this continues in the future, the association’s 
efforts can be strangled by an overzealous protection of competitive 
position. The balance is a delicate one but it can be worked ‘out; in 
fact, 1954 results and our 1955 program suggest further success in 
achieving our goals. 


Earu D. JoHNson. 
Tue TecHno.ocy or Arr TRANSPORTATION 


The nature of air transportation is such that it imposes on the indus- 
try a collective responsibility not only to monitor its own technology 
but to work with the Government agencies, who are vested with au- 
thority to make safety regulations and enforce and administer them, 
and with the manufacturing industry. This obligation becomes even 
more important in view of “the intimate relation between safety and 
economics, requiring that the one not be sacrificed to the other but 
that a careful balance be struck. 

Three divisions of your association—operations, air navigation- 
traffic control, and engineering-maintenance- -purchasing (as well as 
ATA’s four regional offices) —are concerned principally with the tech- 
nical aspects of the industry. Their primary objective is threefold: 
To improve the safety and reliability of aircraft employed by the 
airlines; to improve the safety, reliability, flexibility, and simplicity 
of the overall system of air navigation, air-traffic control, landing aids, 
and airport facilities: and to work with the various br auches of Fed- 
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eral and State Governments to persuade them of the need and feasi- 
bility of these programs. a the 8 feat to a specific prob- 
lem is to first evaluate, from a safety and economic standpoint, the 
effect of a suggested policy, moditication, or change of the equipment 
of a particular member user. Then, it is the responsibility of the 
appropriate industry group to determine its effect on all users of air- 
space, keeping in mind the need to provide the public with a safe, 
economic, fast, and reliable form of transportation. This, obviously, 
involves working with all segments of the transport manufacturing 
industry; with Federal, State, and local government agencies (both 
military and civil) of the United States; with the International Civil 
Aviation Organization; and with foreign nations. 






















REGULATION 






Regulation is a continuing problem. No year passes without some 
significant effort on the part of the Civil Aeronautics Board or the 
Civil Aeronautics Administration to change, revise, or amend existing 
regulations. This is good as well as necessary, in view of the chang- 
ing nature of our technology and the progressive efforts of both 
regulated and regulator to improve skill and technical usefulness. 
However, it imposes on our operations and engineering people a con- 
tinuing problem of collective surveillance. 

The Civil Aeronautics Board made effective on April 1, 1954, re- 
vised part 40 of the Civil Air Regulations, which controls from a 
safety standpoint the certification and operation of scheduled air 
carriers operating domestically. This resulted from more than 6 
years of detailed negotiation and discussions between ATA and air- 
line representatives and CAB and CAA officials. 

There were also negotiations respecting a proposed general revision 
af CAR part 42, dealing with the certification and operation of charter 
services by domestic and international scheduled carriers and with 
the nonscheduled operations of the irregular air carriers. In this 
connection, ATA compiled and presented to the Civil Aeronautics 
Board the views of the industry on the draft revision. 

Additionally, part 41 of the Civil Air Regulations has been the 
subject of several spot amendments this past year, most of which have 
been advocated by the industry. This part deals with the certifica- 
tion and operation of scheduled air services overseas and internation- 
ally. We can expect a general draft revision of this part early 
in 1955. 

When a serious mechanical or structural failure or defect is evident 
on planes in service, the airline, manufacturer, and Government 
must become involved in corrective action. In many cases, action is 
initiated by the Civil Aeronautics Administration. Such directives, 
if unnecessary or improperly prepared, can cause airlines much need- 
less expense and interruption to schedules. The Government and the 
manufacturer, in order to minimize wasted time, consult ATA on 
proposed airworthiness directives, and time is allowed for airline- 
manufacturer-CAA consideration before issuance. As a result, many 
proposed airworthiness directives have never been issued, and many 


others have been modified for practical application without compro- 
mising safety. 
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Unjustified attempts to reduce payloads have been and_ will con- 
tinue to be opposed by the industry. As an example, reduction of 
gross takeoff weight on hot days has for years been proposed. These 
efforts to reduce paylo: ad culminated this year during the CAB annual 
airworthiness review, and the airlines, through the ATA, prepared 
and presented a vigorous case showing the ‘inherent safety of the 
present opel rations. 

The ATA has for years opposed the adoption of detailed inter- 

national airworthiness regulations for good reasons: That such rules 
are unnecessary from a competitive st: andpoint ; ; that they would be 
difficult to amend, once adopted; and that they would have a disad- 
vantageous influence on the development of United States airworthi- 
ness reoulations. The influence of the industry has been most effective 
in encouraging present activity within the International Civil Avia- 
tion Organization to reduce the present detailed airworthiness rules 
and recommended practices to objective statements for guidance of 
contracting States. Such action, if ultimately successful, would satisfy 
the ATA objectives with respect to international airworthiness regu- 
lations. 

AIR TRAFFIC PROBLEMS 


As the uses of aviation become greater, the available airspace be- 
comes smaller. The uses of the air are not confined to the commer- 
cial. The interest of the airlines in the national defense, and the in- 
creased operations of military aircraft, coming with more universal 
acceptance of air travel, create complex pre blems in every field of 
traffic control. This problem will become more, rather than less, 
intense in the years ahead. In some areas, we have made progress. In 


others, we have just made a start. 

Of primary concern to the entire industry is the fact that available 
airspace for new airways and air traffic control services is rapidly 
diminishing. 

Military requirements have always posed a problem, and they can 
be expected to increase. Already more than 300 airspace reservations 
throughout the country are devoted to specialized activities such as 
aerial gunnery, the testing of guided missiles and munitions and ar- 
tillery firing. In addition, special allocations of airspace must be 
made at military bases for jet approaches and operations. 

Another facet of this problem, possibly the most difficult at the 
moment, concerns the erection of television towers. A good deal of 
time has been devoted to determining the aeronautical hazards posed 
by this type of construction. The aggressive efforts of the television 
people in employing outside aeronautical consultants in addition to 
their own engineers to justify their siting requirements have made it 
mandatory to have good and valid aeronautical grounds for any ob- 
jections raised on your behalf. Although the 84th Congress will con- 
sider legislation designed to minimize this danger to air traffic, this 
work has just begun. 

With high television towers absorbing the lower altitudes and in- 
creased military traflic—coupled with possible altimeter inaccuracies 
above 20,000 feet— absorbing the higher altitudes, it is obvious that 
a new concept allowing more joint use of airspace through radar and 
other air traffic control practices must be conceived. This is a con- 
tinuing problem for the industry. 
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A committee has been directing its efforts to the problem of pro- 
viding separation between VFR flights. The first step was the develop- 
ment of a “near-miss questionnaire” in order to collect information 
concerning the number and nature of near misses. The committee is 
presently analyzing the returns in order to work out procedures aimed 
at providing ultimate relief. 

Although the air navigation traffic control program is designed to- 
anticipate deficiencies of air traffic control service, our recommenda- 
tions are frequently deferred by the Government, largely because of 
inadequate budgetary provisions. Consequently it is often necessary 
to resort to a crash-type program, taking advantage of a particularly 
serious situation to obtain recognition from appropriate agencies. 
Such action was taken this fall following a major breakdown of 
traffic control in the New York area. Asa result of the immediate is- 
suance of an ATA staff study, considerable assistance was obtained in 
furthering the improvements programed earlier but awaiting future 
appropriations before implementation. 

In addition to the immediate improvements that were reported to 
you in ATA bulletins, including CAA agreement to the implementa- 
tion of direct pilot-controller communication in the entire New York 
air route traffic control area, some developments of more lasting con- 
sequence are now in process. CAA is making a study of its staffing 
formulas with a view to basing them on anticipated growth of traffic 
rather than on past actual operation. This will, if adopted, improve 
the situation on a national basis and is consistent with our recommen- 
dations associated with New York. The acceptance of the use of long- 
range radar was given considerable impetus as a result of the New 
York problem, and it is believed has advanced the program for general 
application by at least 1 year. 

Our affirmative efforts have begun to pay off. .We can count as con- 
structive some of the proposals for ameliorating these many problems, 
such as: 

Radar for terminal area control and en route control 


Past efforts of ATA, working with the rest of the industry, have 
demonstrated the ability of radar to greatly increase the capacity of 
approach control. Principles governing the use of radar for this 
purpose have been agreed to and the procedures established. These 
procedures are sound and the present problem is to assure strict con- 
formance and obtain expansion of the service in keeping with the 
demand. 

However, use of radar has so increased approach control capacity 
that the air route centers are now unable to keep pace. The problem 
is shifting from the terminal area to the en route area and transition 
to approach control. We are presently working with the CAA and 
the military to make radar available for traffic control use by the 
centers. Present indications are that the New York center will have 
150-mile radar by the spring of 1955. We are urging approval of 
another project to provide radar coverage and direct communications 
over a major portion of the area controlled by the Washington center. 
Steps are also being taken to insure that CAA planning includes pro- 
vision for long-range radar at other “hot spots” such as Chicago, Fort 
Worth, Dallas, Los Angeles, and San Francisco. This overall program 
isexpected to materially reduce delays in these areas. 
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The radar beacon program 


The air traffic control radar beacon system is required to make the 
surveillance radar procedures work regardless of where the radar is 
installed and regardless of the weather. Restricted application can 
be made of many CAA surveillance radar systems today because of 
the limited area coverage. A notable example is LaGuardia. The 
radar beacon system will eliminate interruptions now experienced 
because of precipitation ; will increase the area over which surveillance 
radar procedures can be used; will provide better display and more 
efficient control of aircraft in areas where radar procedures are already 
in use; and will also provide distinctive display of individual aircraft 
flights, thereby permitting the controller to identify each flight with- 
out the necessity of asking the aircraft to execute time-consuming 
identification maneuvers. 

The ATA board of directors approved the expenditure of $1,500 
to finance an evaluation installation of radar beacons in all Lake 
Central Airline aircraft. These beacons, built to conform to the 
latest draft of the airline specification, have been provided by the 
manufacturer at no cost to ATA. 

Since CAA is now testing the radar beacon system at Indianapolis 
and since Lake Central Airlines conducts the most dense operation at 
Indianapolis, as well as being based there, the Lake Central Airlines’ 
fleet installation will assist CAA in completing an operational test of 
the beacon system. 

We are working with Aeronautical Radio to expedite the comple- 
tion of specifications for our airline radar beacon equipment. We 
expect these specifications to be released soon. This will permit air- 
lines to have radar beacons installed in aircraft beginning in late 1955 
or early 1956. 

Working in coordination with the Air Navigation Development 
Board, we expect to obtain CAA agreement within the next few weeks 
to install the ground portion of prototype radar beacon equipment 
at CAA control towers in the Washington, New York, and Chicago 
areas by the fall of 1955. This will permit us to use the beacon sys- 
tem at the most densely congested air-traffic-control locations as 
rapidly as we install the system in our aircraft. 

We have been working with the Commerce Department and the 
Air Coordinating Committee to assure the approval of $5 million in 
the CAA fiscal 1956 budget required to permit procurement of the 

ound element of the radar beacon system for installation at all 
CAA traffic-control facilities under surveillance radar. 


Radar weather advisory service—Air Defense Command 


Through coordination with the Air Defense Command, arrange- 
ments were worked out in 1953 to inaugurate, on a limited basis, 
weather information and navigation guidance through areas of thun- 
derstorms and frontal activity. The success of this experiment was 
sufficiently promising to warrant expansion and improvement. In 
1954 the Air Defense Command agreed to make this service avail- 
able from all its operational ground-control intercept sites. Since inte- 
gration of the service with air-traffic-control operation is mandatory, 
we simultaneously requested the CAA to gear the operation of the 
air-route traffic-control centers to accommodate administration of the 
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service. This was done on a slow but progressive basis so that by 
last fall many centers were participating to some extent. 

The fact that this service is furnished on an improvised arrange- 
ment causes it to be less effective than desired. We are working on 
improved landline communications between the radar sites and the 
CAA centers, in order to provide better coordination and to permit 
expanded use of the service. It is recognized that fully satisfactory 
coverage will only result when the control function and the weather 


service are furnished jointly by traffic controllers working directly 
from the radar scopes. - 


Tacan-DME 


On February 8, 1955, the Advisory Committee to the Air Naviga- 
tion and Development Board issued its report on a common military- 
civil system of air navigation aids, a project started early in 1954. 
The association’s vice president (operations and engineering) chaired 
this Committee, whose purpose was to evaluate the technical limi- 
tations of the individual systems, as well as the possible restrictions 
of potential combinations of individual systems. 

The Committee’s conclusions and findings were not unanimous, yet 
they were supported by the Commerce Department. Admittedly, this 
is a step forward but not a conclusive one. We reemphasize our posi- 
tion in regard to DME. The airlines appreciate that, until the Tacan- 
DME problem is resolved as a policy matter, the purchase of airborne 
civil DME should be thought of as developmental and experimental, 
since basically there are serious difficulties in the expanded operation. 
of both civil DME and Tacan. 

In regard to our action and suggested program here, we should wait 
until the Government has clarified the matter and until the military 
have released Tacan from the classified category. After this action 
is taken, the implications of whatever program is developed or agreed 
to by Government agencies may be explained in detail to the member 
users. 


AIRPORTS 
Airport operations 

The industry’s consideration of its role in connection with the Na- 
tion’s airports has many facets. Here, the technology, in many re- 
spects, is subject to legal as well as fiscal considerations. Implicit in 
any consideration of airport problems are those legal actions which 
have been brought to curtail operations on the basis of trespass and 
nuisance, on the one hand, and the allegedly sovereign rights of States 
and municipalities, on the other. Cases are now pending with respect 
to the airports in the New York area and in Pittsburgh and can be 
anticipated elsewhere. The industry must continue to participate 
actively in resisting these efforts to discommode all aviation opera- 
tions. At stake, among other issues, is the fundamental constitu- 
tional question of rights to navigable airspace, an aeronautical phase 
of the bigger problem of impediments to the development of our 
country's commerce. 

Underlying the problem is the basic importance of the airport’s 
value as a community asset. If the citizenry can be made aware of 
this concept, difficulties of appropriations, noise, and municipal rela- 
tions and other allied obstacles will be hurdled. 
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From an operations standpoint, 1954 saw the adoption of a set. of 
standards covering the highly controversial subject of approach light- 
ing. The standards applied to purely civil airports are entirely sat- 
isfacatory to the airlines. Some difficulties are still to be resolved, 
however, in the application of these standards to joint-use airports, 
where military requirements must be considered. Solution of these 
problems are currently being actively pursued. Beyond, that, stand- 
ards have been developed and made effective with respect. to runway 
marking, obstruction marking obstruction lighting, lead-in lighting, 
and aeronautical beacons. <A national standard on runway lighting 
is in process of preparation. 

We have also made some significant strides with respect to prob- 
lems arising from the joint civil/military use of airports. Obviously, 
as the airpower of the Nation grows, military requirements for bases 
and airspace become increasingly pressing. Too often in the past, the 
civil interests have learned of base acquisitions after they were ac- 
complished facts. In 1954, we were successful in several instances in 
anticipating the military before bases were acquired, making it pos- 
sible to consider airspace problems in advance. For example, our 
intervention prior to the reactivation of the airports at Myrtle Beach, 
S. C., ahd Goldsboro, N. C., both of which are on the most heavily- 
traveled airways in the country, made possible an orderly plan that 
can be financed and implemented before traffic at these bases becomes 
a problem. 

Similarly, through the airport use panel, we have resolved the jet 
penetration procedures of the Air National Guard at Philadelphia 
International Airport. ATA, for the first time, has been brought 
into active participation in the airport use panel. Inasmuch as the 
panel is designed to resolve airport problems prior to their reaching 
the appropriation stage and has jurisdiction over both military and 
civil airports, we hope to do even more effective work in this area in 
the future. 


Federal aid to airports 

The association has been active on the legislative aspect of the air- 
port problem. The reevaluation of the Federal-aid airport program 
made by the Department of Commerce in 1954 led to a legislative pro- 
posal by that Department that the Federal Airport Act be amended 
in two principal respects: (1) to increase from 25 to 50 percent the 
percentage amounts of appropriations made by Congress which can 
be granted by the Secretary of Commerce for airport development 
without regard to the apportionment formula provided in the act; and 
(2) to write into the act a limitation confining Federal aid to those 
airports which serve the national interest. The first amendment was 
designed to meet the need for increased flexibility in the distribution 
of airport funds. The second amendment was designed to insure that 
Federal money is not expended on airports which have only a purely 
local rather than a national importance. 

The Department of Commerce has announced that the proposed 
amendment limiting Federal aid to airports which serve the national 
interest would be implemented by the adoption of certain criteria. 
These criteria as announced by the Department would have disqual- 
ified some of the smaller airports served by the airlines. While the 
association supported the proposed amendments, we made it clear 
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that the industry felt that any airport into which there is or will be 
scheduled airline service is a part of the national system of airports 
and thus sufficiently serves the national interest to qualify for Fed- 
eral aid, The 83d Congress took no action on these amendments. 


Fees and charges at airports in Alaska 


In 1954, the member airlines operating in and to Alaska requested 
the association to assist them in protesting the landing fees and 
charges on CAA airports in Alaska, principally Anchorage and Fair- 
banks. The CAA had imposed a fee of 2 cents per gallon on all gaso- 
line loaded aboard aircraft, in addition to excessive landing fees and 
rentals. 

Conferences were held with the CAA and with various interested 
Members of Congress in which the association urged the adoption 
of a more reasonable scale of landing fees and charges, designed to 
promote the growth of air transportation in Alaska, and the elimina- 
tion of the gallonage fee which was an uneconomic charge and one 
which, because of CAA sanction, could establish an unwise and un- 
healthy precedent. Although we were not successful in securing a 
reduction in the landing fees or removal of the gallonage fee, we did 


obtain a reduction in the terminal building rents at Anchorage and 
Fairbanks. 


Proposed incorporation of Washington National Airport 

Incorporation of Washington National Airport has been recom- 
mended in several Presidential budget messages. During the legis- 
lative year past, bills to accomplish such an incorporation were intro- 
duced in the House and Senate. After thorough study of the bills, 
discussions with representatives of the Department of Commerce, and 
several meetings with the representatives of the member airlines 
operating into Washington National Airport, the association con- 
cluded that these bills should be opposed. 

Investigation revealed that the CAA is doing an excellent job, from 
the viewpoint of the traveling public and of the airport tenants, in its 
management of the airport; that the CAA is also doing an excellent. 
job, from the viewpoint of the taxpayers, since the airport produces 
revenues each year substantially in excess of appropriations needed to 
maintain and operate the field ; and that the advantages claimed for 
incorporation are illusory, since the only result would be to reorganize, 
with a good chance of disorganizing, a well-managed activity. Al- 
though the bill was reported out by the committee, it failed to pass the 
Senate. No action was taken on the bill by the House committee. 
President Eisenhower, in his recent budget message to the 84th Con- 
gress, again recommended ine orporation of W ashington National 
Airport. 

An additional airport for Washington 


Airport accommodations for Washington take on a greater signif- 
cance because facilities in the Nation’s C ‘apital are symptomatic of 
the place of commercial aviation in the country as a whole. Inade- 
quate accommodations in Washington suggest disinterest, on the part 
of governmental authorities, respecting ‘the growth of aviation. 

At the present time, Washington Airport has a demand for an 
average utilization of 53 operations per hour whereas, under instru- 
ment conditions and/or high-wind conditions, the maximum utiliza- 
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tion is 40 per hour. Very little can be done to increase the ground £ 
or air capacity of Washington National Airport within any reasonable I 
economic limits. This statement is valid even if it were possible to ¢ 
consider the elimination of Anacostia and Bolling as military airports. 
The statement is also valid in respect to Washington National Airport f 
if Anacostia and Bolling were considered as a commercial airstrip. t 
Washington National is the third busiest airline terminal in the world, 
according to 1954 CAA figures. 

The industry’s position has been to insist that economic and opera- o! 
tional considerations not be sacrificed to political expediency or con- tt 
venience. : 

As this report was written, a Presidential committee recommended 
that Baltimore Friendship Airport, 33 miles from the White House, m 
serve as Washington’s second airport. The industry has opposed in 
this position. ie 

INTERNATIONAL DEVELOPMENTS m 
T) 

Though agreement was reached to install three consol stations in wi 
the North Atlantic at the North Atlantic ICAO regional meeting in 
1948, none have been installed because the United States advocated = 
loran as the principal long-distance aid. The ATA and the airlines 
interested in long-distance navigational aid coverage, and particularly 
those flying the Pacific and North Atlantic, have been fighting a con- 
stant uphill battle to have consol recognized for use on international to 
routes and to obtain United States Government support. The De- tic 
fense Department, until recently, has been adamant in retaining loran aor 
as the only navigation aid for this purpose. iy 

Since the ATA report on this subject to the airlines in December Se 

1953, the ATA, the airlines, the CAA and the CAB have been success- cor 
ful in reversing the former United States position on this matter to 
the point that the United States advocated, at a recent North Atlantic 
ICAO regional meeting, the installation of seven additional consol ] 
stations in the North Atlantic. This recommendation was concurred err 
in by the great majority of the other countries attending the meeting ae 
and these installations will certainly become “an international require- ‘ 
ment,” as soon as the ICAO can act upon the recommendations of the avi 
regional conference. ind 
The installations recommended are as follows: Iceland, southern to 
Greenland, Azores, eastern Newfoundland, Labrador, Nantucket _ 
Island, and Atlantic City. These facilities will afford “fixing cover- 
age” over most of the total North Atlantic Ocean area and over every ‘ia 
major North Atlantic air route. When implemented, these installa- ; 
tions will help airline operations by greatly assisting the increasingly | gy; 
difficult air traffic control problem in the North Atlantic; increasing aos 
the safety of operations by making overocean navigation more pre- | Cor 
cise; increasing efficiency of operation; and reducing the cost. fae 
ROTORCRAFT a 
rept 
The ATA committe on rotorcraft has continued its efforts to further | wit 
helicopter development and to prevent unreasonable and limiting | bow 
regulation. The Army has been urged to expedite its program for ae 





use of military helicopters in airline service. Government attempts 
to press for the adoption of detailed airworthiness and operational 
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regulations for transport helicopters, primarily for future multien- 
gine types, have been vigorously opposed on the basis that regulation 
promulgated prior to operational experience will severely restrict the 
deve lopment of the helicopter. Other projects include the develop- 
ment of transport helicopter specifications, a standard operating cost 
formula, heliport criteria and operational requirements for naviga- 
tional aids. 
COMMUNICATIONS 


After more than 6 years of effort by the Air Transport Association, the speed 
of the CAA teletype circuits was increased from 60 to 75 words per minute 
the first of this year. This is only a temporary fix. While some relief has 
been afforded, information vital to the daily operation of the airlines, the Weather 
Bureau, and the CAA is still being delayed. 

The ATA has been on record for several years with CAA for teletype equip- 
ment with speeds of 100 words per minute or better. One reason for this delay 
in implementation has been lack of suitable equipment. The equipment is now 
available and is in use by the Air Force, which reports excellent results and 
lack of trouble. While it is generally recognized by CAA that faster equip- 
ment is necessary, the stumbling block semes to be the great additional cost. 
The change to 75 words per minute equipment is one of minor adjustments, 
while 100 words per minute equipment calls for a completely new installation. 

Through the ATA meteorological committee, ATA will continue to press for 
faster equipment. In view of the record, it is not anticipated that this can be 
accomplished in the near future. 


JET AIRCRAFT TRAINING 


The Air Force, in 1954, officially authorized the airlines to send 12 pilots 
to Moody Air Force Base, Valdosta, Ga., to attend a jet instrument indoctrina- 
tion course. These pilots were unanimous intheir view that both the ground 
and the flying courses were efficiently coordinated and the instruction was 
superior. The course was valuable from the airline viewpoint. Firsthand 


information was obtained on the problems associated with flying military jets. 


Secondly, our pilots gained an understanding and appreciation of the jet traffic 
control problem. 


THE GOVERNMENT AND COMMERCIAL AVIATION 


By statute, since its inception, commercial aviation has been subject to Gov- 
ernment regulation. Although the commercial system of the United States is 
a private industry, it has been subject to legislation of a public-utility nature by 
the States as well as the Federal Government. 

Overlaying the doctrines of the agencies responsible for the regulation of civil 
aviation is the Congress, with its power to. change the statutes governing the 
industry, and the executive branch of the Government, all of which contribute 
to aviation policy and to commercial aviation’s place in the transportation 
complex of the country. 


FEDERAL TRANSPORTATION POLICY OF THE EXECUTIVE 


Air Coordinating Committee report 


Late in 1953, the Air Coordinating Committee instituted a study of nationuz 
aviation policy. An extensive agenda of policy issues was presented and the 
association prepared an exhaustive study on them, at the request of the 
Committee. 

In the spring of 1954, the Committee issued tentative statements of policy for 
further comment, on which the association made a second exhaustive 
presentation. 

The Committee issued its final report in May of 1954. The portions of the 
report dealing with routes and subsidies had been regarded as too controversial 
within the industry to permit association comment. The association was free, 
however, to give the views of the industry on all other matters in the report, 
and the policies suggested by the association in these matters were incorporated 
into the published report. 
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This was the second time in less than a decade that the Executive charted 
a course for aviation policy. Some portions of the report need only be imple 
mented by Executive action; others require legislation. The industry and the 


association must work toward adoption of the recommendations in the report 
on which there was agreement. 


President’s Cabinet Committee 


In September of 1954, the President established a Cabinet Com- 
mittee on Transportation Policy. It was directed to report by Decem- 
ber of last year. No report has yet been made public. 

The association regarded the work of the committee seriously be- 
cause of the strong possibility that, in order to meet some of the 
problems of the railroads, it would recommend policies which would 
be adverse to the development. of other forms of transportation. 

Consequently, the association sent the committee a carefully drawn 
statement which stressed the necessity of meeting the railroads’ prob- 
iems by doing something for the railroads, rather than something to 
somebody else. The association also recommended that the commit- 
= use the Air Coordinating Committee report as a guide for air- 

ansportation policy. 

LEGISLATION 


Every congressional session has legislation supported by the indus- 
try and legislation which it must Oppose. 
‘In the 83d C ongress, an omnibus bill designed to revise our basic 


legislation was introduced by the late Senator McCarran. During 


the 83d C ongress, the Senate Interstate and Foreign Commerce Com- 
mittee released a staff study analyzing the bill. This has been fol- 
lowed with the introduction of comprehensive legislation by senior 


Senators on both sides of the aisle. They include substantial amend- 
ments to or revisions of the 1938 act. 
Revision of the Civil Aeronautics Act of 1938 

Much attention was directed by ATA to the McCarran bill. The 
association appeared twice at hearings on the bill and filed several 
extensive studies on it. After the hearings, the committee ordered 
a substitute bill drawn up for consideration, which was submitted 
too late in the session for any ac tion to be taken. Committee Chair- 
man Bricker ordered a staff analysis of the issues presented at the 
hearings and of the substitute bill. 

Quite aside from subsidy questions, the proposed revision of the 
act posed an important policy issue for the industry. After con- 
sideration, the position was taken that any new legislation deemed 
necessary should be presented as separate amendments to the act. 

The proposed changes in major policy and the association’s position 
with respect to them follow: 

Reorganization of the civil aviation agencies.—The bill would have 
abolished the Civil Aeronautics Administration and the Civil Aero- 
nautics Board and would have substituted for them a 7-member Board 
and a 5-member Air Safety Board. The Air Safety Board would 
have been solely responsible for accident investigation. The industry 
opposed the proposed reorganization on several grounds, a major one 
being the regulatory unheaval which would result from such a drastic 
change. The view was expressed that little improvement could be 
expected, so there was no advantage, either to the carriers or the 
Government, which would justify the change. 
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In the case of the Air Safety Board, the position was taken that it 
would not improve on the CAB’s investigative procedures and would 
merely complicate and make unduly expensive existing administrative 
organization. The committee agreed and did not incorporate the 
proposal in the substitute bill. 

State and Federal regulatory jurisdiction—The McCarran bill 
sought to vest in the Federal Government exclusive economic regula- 
tory jurisdiction over interstate air carriers and to establish Federal 
jurisdiction over safety regulation. The association urged the com- 
mittee to eliminate certain provisions pertaining to the extent of 
Federal and State power to regulate aviation and to establish exclusive 
Federal regulatory control over the economic aspects of interstate 
and intrastate air carriers. 

The association also urged support of the provision of the bill which 
calls for Federal jurisdiction over all safety regulation. While the 
committee seemed sympathetic to the recommendation for clarification 
of State and Federal relationships in this field, there was obvious 
reluctance to undertake Federal economic regulation of the purely 
intrastate carrier. 

In the substitute bill, the vague provisions of the McCarran bill 
were deleted, the Federal Government was given exclusive jurisdiction 
of the interstate air carrier, but the purely intrastate air carrier was 
not made subject to Federal economic regulation. Our position on 
safety regulation was written into the substitute bill. 

Regulation of contract carriers by air—The McCarran bill included 
provisions for the economic regulation of contract carriers by air 
conforming to those which apply to contract carries by highway and 
waterway. The association supported these provisions, filed an exten- 
sive analysis on them, and the substitute bill provides for such regula- 
tion in terms closely approximating those suggested by the association. 

Declaration of poliey—In revising the declaration of policy con- 
tained in the Civil Aeronautics Act, we urged strongly that the present 
declaration be retained. We agreed, of course, that, with the regula- 
tion of contract carriers by air for the first time, it would be necessary 
to add a statement to guide the Civil Aeronautics Board in administer- 
ing this new phase of regulation. The substitute bill contains such an 
amendment to the declaration of policy. 

Zoning.—The McCarran bill also authorized the Secretary of Com- 
merce to set up a nationwide zoning program designed to eliminate 
obstructions to airports. He was authorized to provide grants-in-aid 
to State and local governments to carry out such plans. The associa- 
tion endorsed the provision, and it was retained in the substitute bill. 

Experimental certificates —The original bill included a provision 
that would have permitted the CAB to issue experimental certificates 
of convenience and necessity without the aatlaaee proving public 
convenience and necessity on a route and served by a certificated air 
carrier. It was left out of the substitute bill, however, after it was 
found that its contribution to the development of an air transport 
system would be very limited and, moreover, that the system had 
developed so extensively since the provision was written—in 1945— 
that it had virtually lost what little usefulness it might have once had. 

Regulation of international rates —The McCarran bill provided for 
the regulation of international commercial rates in about the same 
fashion as rates for domestic service are regulated by the Board. Some 
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of our international air carriers were for it; some felt it would be 
unwise. The association offered no testimony on the subject. 

The provisions were included in the substitlte bill so that, if adopted, 
this extension of the Board’s ratemaking powers would be accom- 
plished, without giving the Board the power to suspend international 
rates. 

Mandatory extension of service—The bill authorized the Board to 
require reasonable extensions of service by air carriers, which raised 
the question of the extent of the Board’s powers to require carriers 
to provide such service involuntarily. The substitute bill would give 
the Board this power with the exception that, in the international 
field, the Board wolud take steps to compensate the carrier if the 
mandatory extension results in undue financial burden. 

Air transport agreements and the treatymaking power—The Mc- 
Carran bill also contained a section which provided, in effect, that the 
standard bilateral agreement should be ratified as a treaty. The pro- 
vision also required that any multilateral agreement, granting land- 
ing rights to foreign carriers or setting up an international organ- 
ization to regulate and control international air transportation, 
should be ratified as a treaty. 

The association expressed no opposition in the case of the multi- 
lateral agreements, because they would be of such surpassing im- 
portance as instruments of international air transport policy that 
they should not be permitted without Senate ratification. However, 
the association objected in the case of bilateral agreements on the 
grounds that flexibility and speed were often necessary in negotiating 
them, and that the number of them and the amendments to them 
were so large as to imposes too great a burden on the Senate. 

Regulation of irregular operators.—The bill proposed, as a statu- 
tory solution to the problem of regulating the nonscheduled operators, 
the amendment of section 406 (b) of the Civil Aeronautics Act, under 
which nonscheduled operators are exempted, so as to prohibit exemp- 
tions from the certificate of convenience and necessity requirement ex- 
cept under two circumstances. The first related solely to the small 
aircraft under 12,500 pounds; the second provided the power to ex- 
empt an already certificated carrier for temporary supplementary 
services. The proposal further provided that any outstanding ex- 
emptions should be terminated within 6 months after the act became 
effective. Thus the policy of the bill was to end the inequity of regu- 
lation now existing between irregular and scheduled carriers. 

The association presented a thorough study of the adverse impact of 
the exempted operations on the scheduled air transport system and 
strongly supported the provisions in the bill. It did not support that 
part of the bill which would have set up an entirely new class of irreg- 
ular carriers, but took the position that the present provisions of the 
act would permit certification of responsible irregulars for such spe- 
cialized service as could be demonstrated. The substitute bill contains 
the provision for terminating exemptions within a year of the effective 
date of the act and proposes a minor technical amendment, apparently 
to provide for certification of those carriers that can prove a need for 
their service and their fitness to conduct it. 

Regulation of the issuance of securities —The association and the 
individual carriers who appeared before the committee opposed a pro- 
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vision in the bill which called for regulation of the issuance of airline 
securities on grounds that such regulation was not needed. The provi- 
sion was deleted from the substitute bill. 
Civil penalties bills 

The association appeared before the House Interstate and Foreign 
Commerce Committee in opposition to legislation proposed by the Civil 
Aeronautics Board that would give the Board power to impose civil 
penalties for violations of its economic regulations. The association 
pointed out that, over the years, these penalties would add up to a 
substantial amount but that no single one of them would be large 
enough to warrant contest by the carrier. We expressed the fear that 


the industry might be “nickeled and dimed to death.” The committee 
did not report out the bill. 


Definition of “airmen” in the Civil Aeronautics Act of 1938 

When the Congress was considering H. R. 7395, to redefine “airmen” 
so as to eliminate the requirement that persons employed by certificated 
manufacturers and repair stations need “airmen” certificates, the ATA 
appeared before the committee to urge an amendment which would also 
exempt employees of the certificated air carriers. The committee did 


not adopt the recommendation, but the staff report on the McCarran 
bill did recommend its adoption. 


Free or reduced rate transportation for the clergy 


Legislation has been pending in both the House and Senate Inter- 
state Commerce Committees for the past several years which would 
authorize air carriers to grant free or reduced rate transportation to 
the clergy. ‘The association is against the proposal on the grounds it 
is discriminatory against the general public. The industry has held 
that, if concessions were granted in this case, it would be difficult to 
refuse them in other similar cases, 

The industry has admitted that surface carriers make such conces- 
sions, but it has pointed out that the physical makeup of surface car- 
riers permits this discrimination without unduly penalizing other 
classes. We have been successful so far in convincing the committees 


of the soundness of our position, but there continues to be considerable 
support for the legislation. 


APPROPRIATIONS 
Civil Aeronautics Board 


The Civil Aeronautics Board appropriation of major importance 
to the association is for airline subsidy. This appropriation for the 
past 2 years has been separately identified, so it drew particular 
attention in the Congress. 

Early in last year’s session of Congress, the Board requested 
$73 million for subsidy in fiscal 1955. The committee, after extensive 
executive sessions at which only the Board appeared, recommended 
an appropriation of only $23 million. The committee thought this 
would be enough to maintain the local service lines, the small domestic 
trunklines and the helicopter operators for the fiscal year. 

When the committee suspended consideration of the remainder of 
the subsidy, it had not been informed that the Board, in paying out 
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the appropriation, could not differentiate between classes of domestic 
carriers, as was intended. After it was pointed out that the appro- 
ee would not last through November and Congress would not 
9e in session to make a supplemental appropriation, the full House 
raised.the figure to $40 million to carry it through February of 1955 
when Congress would be back in session. 
The association testified before the Senate committee on the appro- 
Ahaprete: mainly to answer charges made against the airlines by 
enator John Kennedy. In addition, however, the association recom- 
mended strongly that the full appr opriation be made. But the com- 
mittee followed the same course as the House and agreed on the 


$40 million figure, contemplating a supplemental appropriation in 
the spring of 1955. 


Department of Commerce 


The association also had to give considerable attention to the appro- 
priations of the Department of Commerce for air navigation facili- 
ties, airports, and the development of travel. In the case of naviga- 
tion facilities, the field is so highly technical that many members of 
the committees have not had time to acquaint themselves with the 
importance of these needs. Constant efforts, however, have made the 
committees sufficiently aware of the air traffic control problem that 
appropriations have been kept at a reasonable level. The 1956 budget 
contains an appropriation request for Commerce Department air 
navigation aids which is higher than any since 1950. 

The airports program, however, was completely rejected by the 
House Appropriations Committee. The program was later reexam- 
ined on the floor of the House and, following great interest expressed 
by many municipalities throughout the country, $22 million was 
appropriated for this purpose. 

For a number of years, efforts have been made to show Congress 
that tourists spending money in foreign countries would eliminate 
the need to appropriate such large sums in foreign-aid funds. Last 
year, a small appropriation was “made to set up a travel promotion 
office in the Department of Commerce. 


STATE AFFAIRS 


The following legislation of interest to airlines was passed by State 
= itures : 

The District of Columbia and New Jersey increased motor fuel 
aa rates without disturbing aviation fuel full-refund provisions. 

2. South Carolina continued its aviation fuel tax exemption for 
another fiscal year. 

3. The temporary 2 percent sales and use tax and the 5 percent 
business corporation tax were extended for another year by Rhode 
Island. 

4. Arizona, New Jersey, and Texas increased corporation tax rates, 
and Louisiana and Michigan revised allocation formulas to be used 
in determining certain corporate taxes applicable to air-transportation 
companies. 

Mississippi redefined “wholesale sales” in connection with its sales 
tax to remove the provision that personal property used in interstate 
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commerce shall be taxed at one-eighth of 1 percent. Sales of such 
property shall be taxable at the full rate of 2 percent in the future. 
Unsuccessful attempts were made in various States to pass numerous 
bills adverse to the airline industry. 
In addition to its own legislative summaries, the Department of 
Public Affairs served as a clearinghouse to provide copies of all State 
legislation to all carriers serving the State concerned. 


IN' TERNATIONAL AIR TRANSPORTATION POLICIES 


Conference on coordination of air transport in Europe 


The association was represented at the Conference on Coordination 
of Air Transport in Europe, held in Strasbourg during the spring of 
the year, because it was felt the action taken there would be a precedent 
for other regional meetings and, furthermore, might adversely eee 
United States-flag carriers operating in Europe. “In addition, it 
felt that any proper measures to increase air traffic in Europe would 
also benefit air transportation generally. No action was taken that 
adversely affected non-European carriers operating in Europe. 
Participation in discussions concerning bilateral air transport agree- 

ments 

During the year, the ATA kept the carriers advised of proposed 
changes in air transport bilateral agreements and policies. 

The United States Government discussed with nine countries— 
Spain, India, Canada, Japan, Italy, Venezuela, the Scandinavian 
pomnrien, and Great Britain—such agreements in effect between them 
and the United States. The routes for Spanish and Scandinavian 
operators were amended. India denounced the bilateral agreement in 
1954 to be effective January 14, 1955. The many discussions between 
the carriers and our Government and between the two Governments 
were fruitless. 


Atr TRANSPORTATION—FINANCES. Taxes, INSURANCE, AND 
ACCOUNTING 


It is not generally recognized that the “big” figures that are today 
reflected in airlines’ operating statements and balance sheets have re- 
quired the airline treasurer or comptroller to revolutionize his ac- 
counting processes and procedures. The utilization of new-type flying 
equipment clearly has forced a complete change in the operating prac- 
tices of traffic, operations, and maintenance personnel. Equally impor- 
tant has been the acc ounting progression necessary to keep abreast of 
such developments which, in terms of speed and efficiency, has at the 
least matched the industry’s operational advances. 

This genuine contribution to total industry fiscal, financial, and 
accounting efficiency has derived from the free exchange of ideas 
among members of the committees into which the financial and account- 
ing represent: itives of the industry have been organized. 

Here, again, as in every segment ‘of industry accomplishment, affirm- 
ative results have come about from the collective efforts not only of 


individual carriers but from departmental teamwork within the 
association. 
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ACCOUNTING 


Revised uniform system of accounts 

On January 31, 1955, there were filed with the Secretary of the 
Civil Aeronautics Board the comments of member airlines on the re- 
vised Uniform System of Accounts and Reports, proposed for air car- 
riers by the Board in Economic Regulations Draft Release No. 68 
dated July 6,1954. More than 2 years had been devoted to the analysis 
and consideration of these revised systems proposed by the Board, and 
more than 6 months to the preparation of the submitted documents, 
The acceptance of the industry’s proposed new system of accounts, 
contrasted with the CAB’s staff approach, would save between a half 
and three-quarters of a million dollars a year. 
Airlines clearing house 

Revenue accounting in general and interline revenue accounting in 
particular are among the most detailed and complicated areas in the 
field of air transport accounting. Obviously, the proper administra- 
tion of this function is almost directly dependent upon the degree to 
which uniformity in processing interline transactions can be achieved 
by the airlines. In December 1943, the Airlines Clearing House, Inc., 
was established as a means of accomplishing optimum uniformity. 

The effective operation of the clearing house is the primary responsi- 
bility of the revenue accountants to the industry. During 1954, inter- 
line receivables between domestic airlines, which aggregated almost 
$300 million, were settled, in accordance with the provisions of the 
Manual of Procedure, within 16 days from the date of billing. 


Centralized disbursal on Government travel requests 


The mutual respect for each other that has developed over the years 
between representatives of the United States General Accounting 
Office and airline revenue accountants has been responsible for many 
policy and procedural changes that have benefited both the Govern- 
ment and the airlines, and 1954 was no exception. During the year, 
the revenue accountants collaborated with the GAO in the formulation 
of plans for the creation of a centralized United States Government 
Disbursing Office for the payment of transportation invoices, which, 
when established, will reduce airline operating expenses by an esti- 
mated $200,000 annually. 

The new request for transportation form is scheduled to go into 
general use on May 1, 1955, and should minimize airline processing 
difficulties. 

Miscellaneous constructive developments in airline accounting 

Other major projects, involving the airlines, the Board and the Post 
Office Department, included : 

Simplification of post office forms and airmail accounting proce- 
dures.—After nearly 6 months of work, begun intensively in March 
1954 by a group of airline and Post Office Department representatives, 
a proposed revised system was developed, simplifying Post Office 
Department forms and airmail accounting procedures. On Novem- 
ber 1, 1954, Capital Airlines installed the system on an experimental 
basis, and both the airlines and the Post Office Department are encour- 
aged with the operation. 
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Post office cost ascertainment report.—The airline financial and ac- 
counting representatives have long felt that a study should be made for 
the industry of the Cost Ascertainment Report of the Post Office and 
the underlying formulas used to allocate Post Office Department costs 
for the report purposes. They have also felt that the policy on cost 
allocation of the Advisory Committee to the Senate Post Office and 
Civil Service Committee is inequitable to the extent that it supports 
an approach whereby the bulk of post office costs would be charged 
against first-class mail service and only so-called added or out-of- 
pocket expenses would be charged against the other classes of service. 
For 1955, the ATA Board of Directors resolved that a comprehensive 
analysis and evaluation of the Cost Ascertainment Report be under- 
taken by ATA with the assistance of member airlines. 

Preservation of airline accounts and records.—The CAB presently 
has under consideration a proposed revision to the economic regula- 
tions relative to preservation of accounts, records, and memorandums. 
Its adoption would reduce extensively the period of time over which 
the airlines would be required to maintain such papers. If the com- 
prehensive schedule of retention periods that has been suggested is 
ultimately approved by the Board, it is anticipated that the airlines 
will realize a savings of $250,000 per year in clerical salaries and 
storage charges. 

INSURANCE 


Standardized insurance coverage for air taxi and CAM operations 

Considerable difficulty was encountered in obtaining appropriate 
insurance coverage from air-taxi operators who were parties to the 
air-taxi agreement. ATA counsel, after meeting with the several 
underwriters concerned, developed a standard insurance policy and a 
standard endorsement that will comply with the requirements of the 
air-taxi agreement. 

One of the biggest problems in the industry insurance field has been 
the development and implementation of the financial-responsibility 
provision of the joint military air transportation agreement satisfac- 
tory to the requirements of the military with a minimum of the burden 
upon the airlines. Involved, on the one hand, were representatives 
of the Army, Air Force, Navy, Marine Corps, and Coast Guard and, 
on the other, representatives of airline insurance underwriters and the 
insurance divisions of the airlines. Acceptance of the proposed re- 
quirements of the military would have involved, in the opinion of air- 
line insurance underwriters and administrators, the assumption of 
absolute liability with respect to transportation furnished under the 
joint military air transportation agreement. In separate and joint 
meetings that were held from time to time throughout the year, differ- 
ences were finally resolved when the military agreed to accept, and the 
industry underwriters and administrators agreed to furnish, copies of 
a stipulated form of insurance certificate and policy endorsement. 
War-risk insurance 


The war-risk insurance program, developed as the joint product 
of airline financial and accounting representatives and representatives 
of the Defense Air Transport Administration of the Commerce De- 
partment, was restudied to assure that its provisions and procedures 
appeared to conform to the needs of the industry. The Secretary of 
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Commerce has been advised that the industry is very much interested 
m this program and the congressional authority required for its im- 
plementation. Although this request for congressional action was 
rejected for technical reasons, the industry has been given to under- 
stand that the technical objections have been cleared and that it can 
anticipate congressional approval in 1955. 
Audits of ATA agents 

Since 1945, when the travel agency program was reestablished, the 
airlines have explored every avenue of approach in order to protect 
themselves against losses from balances owing to them by travel agents. 
The blanket agency bond, which cost the industry in excess of $100,000 
per year in agents’ fees and the underwriters several times that 
amount, proved unsatisfactory. Furthermore, audits of the books 
of account and records of agents by representatives of individual air- 
lines have been completely ineffective because the agent under exam- 
ination could and did use the funds of one airline to cover balances 
due another. Working closely in collaboration with the agency com- 
mittee of the Air Traffic Conference, the andit committee in 1954 
completed plans whereby such audits will be conducted on a more 
realistic industrywide basis. Such plans call for the completion of 
more than 200 examinations during 1955. 


TAXES 


In the field of taxation, airline financial and accounting represen- 
tatives and counsel for the association work closely and meet re- 
peatedly with representatives of the Bureau of Internal Revenue 
with the view to working out the solution to widely varied subjects, 
ranging from modification of Form 720: Quarterly Federal Excise 
Tax Return, and enforcement of the tax on the transportation of 
persons at United States-Canadian-Mexican border points, to rapid 
tax writeoffs. 

The information required in the proposed modified form 720 would 
have imposed upon the airlines the burden of analyzing each ticket 
issued to the more than 30 million passengers carried in 1954. <Ac- 
cordingly, airline representatives objected to the modification in 
separate meetings with Bureau representatives, in joint meetings at- 
tended by representatives of other industries and the Bureau, and 
in a written statement filed with the Bureau. Since about June 1954, 
the Bureau has had these verbal and written statements under con- 
sideration. Meanwhile, it has deferred imposition of the burdensome 
requirements. 

Meetings were also held with Bureau representatives on the ques- 
tion of collection of the transportation tax at United States-Canadian 
and United States-Mexican border points. The Bureau transferred 
from the airlines to the Bureau the burden of policing the ruling is- 
sued in 1954 which based exemption on residency of passengers en- 
planing at United States border cities destined for other points in the 
United States with tickets purchased in Canada or Mexico. 


Reduction in the transportation tax 


During the year, the association continued, as it has in the past, to 
press for repeal of the transportation tax. In connection with that 
effort, the association was one of the leaders in the formation of the 
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National Conference for Repeal of the Taxes on Transportation. 
Through this national conference, the association intends to continue 
to work for repeal of the tax. Partial success was achieved during 
the year with the passage of the Excise Tax Reduction Act of 1954, 
reducing the travel tax from 15 percent to 10 percent. 

In connection with the consideration by the 83d Congress of the 
Revenue Code revision bill and the excise-tax reduction bill, the 
xssociation urged that the geographical scope of the transpor tation tax 
be reduced. International travel to certain areas is now exempt from 
tax, and it was felt that all international travel should be made tax 
exempt as a first step toward removal of the tax. While this proposal 
received considerable support in the Congress, pressure of business 
toward the close of the session prevented any favorable action by the 
Congress. Several bills have already been introduced in the 84th 
Congress which have the effect of exempting from the tax all travel 
except domestic travel. 

Rapid tax writeoff of aircraft and related facilities 

During the year, the 600-plane expansion goal figure set by the Office 
of Defense Mobilization was reached. This necessitated a review of 
the program by ODM in order to determine whether a new expansion 
goal should be established, or whether rapid tax writeoff of aircraft, 
subsequently contracted for by the airlines, would no longer be per- 
mitted. We recommended to ‘DAT A and ODM that the program be 
continued on an “open end” basis, rather than by the establishment of 
a specific number of aircraft as comprising the goal. We have been 
advised that ODM has decided to continue the program on an open- 
end basis. 

In connection with this program of accelerated amortization, the 

proposed revision of the CAB’s uniform system of accounts and form 
41 report and the pendency of the Transatlantic Final Mail Rate case 
raised before the Board the question of the proper accounting and 
reporting of Federal income taxes in cases where an airline is em- 
ploying the rapid tax writeoff of aircraft. After study and review 
of this problem, the association filed with the Board a comprehensive 
memorandum urging the Board, for accounting and ratemaking pur- 
poses, to permit carriers employing rapid tax writeoff to establish a 
deferred tax account to which they would credit the difference between 
what their tax liability would be under normal rates of depreciation 
and their tax liability under the rapid tax writeoff. Only in this 
manner could they accumulate the reserves needed to meet the extraor- 
dinary tax liability with which they will be faced in the 2 years 
immediately following the expiration of the rapid tax writeoff period. 
This recommendation is under consideration by the Board. 


Landing fees and airport rentals and the Revenue Act of 1954 

As approved by the House, H. R. 8300, the bill which became the 
tevenue Act of 1954, contained a section which probably would have 
rendered nondeductible for income-tax purposes the fees and charges 
paid by the airlines at airports where improvements were financed ‘by 
certain types of bond issues. Section 274 of the House bill was de- 
signed to discourage the construction, with public funds, of factories 
in the South to lure industries from the North, by disallowi ing as a tax 
deduction the rent paid for the use or oceupancy of such facilities. 
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The section was so drawn that it was capable of being interpreted as 
applying to public airports. 

The ATA discussed this section with various members of the Senate 
and House tax committees and urged that it be appropriately amended 
so as not to include public airports. The section was stricken from 
the bill by the Senate Finance Committee and that action was approved 
by the conference committee and the Congress. One of the reasons 
stated for the deletion was that the section as drafted might have the 
unintended result of adversely affecting certain proper governmental 
functions, such as municipal airports. 

State excise tawes 

A California statute exempts from the State sales tax flyaway air- 
craft sold the certificated air carriers. The exemption did not, how- 
ever, extend to parts sold in conjunction with such aircraft. In July 
1954, the State, therefore, took the position that the tax applied to 
materials purchased by an airline and sold to an aircraft manufac- 
turer for installation in aircraft destined for delivery to that airline. 
Obviously, if that position were sustained, the next logical step would 
be to ascribe a restricted definition to the term “flyaway aircraft,” and 
much of the statutory exemption would be lost. 

The issues were discussed at meetings with representatives of the 
Aircraft Industries Association and, subsequently, at a joint meeting 
attended by representatives of AIA, the California State Board of 
Equalization andthe ATA. Ata minimum, about $1,500 per aircraft 
is involved, and it is anticipated that the State will withdraw from the 
position that it has taken. 


Arr TRANSPORTATION—PROMOTION OF TRAVEL—PaAssENGER, MA AND 
Carco TRAFFIC, AND RELATED PROBLEMS 


Traflic is a comprehensive concept. What the airlines carry deter- 
mines the health of the industry, the strength of commercial aviation 
and, ultimately, affects the fulfillment of our mission of public useful- 
ness to the commerce, the postal service and the national defense. 

This section of our annual report, like the others, is not limited to 
the significant accomplishment of the Air Traffic Conference and its 
working committees. It includes other industry and association 
efforts which resulted, in some way, in creating additional traffic, 
regardless of the category, or in facilitating travel. 


AIRMAIL 


General mail rate mvestigation 


In November 1953 the Post Office Department announced that it 
intended to establish the policy that, when airmail service would not 
be impaired, the Department would use the airline assessing the lowest 
charges authorized by the CAB for airmail transportation. In the 
spring of 1954, the Post Office Department also announced that it 
intended to follow the policy that, when service would not be im- 
paired, the Department would utilize the airline with the routing that 
would provide the shorter mileage between the point of dispatch and 
destination of the mail. Both of these announcements sprang from 
the Department’s dissatisfaction with the existing mail-rate structure, 
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under which it was possible for the Department to be charged: (a) 
different rates by different carriers operating between the same 2 
points, and (6) on the basis of different mileages between those 2 
oints. 

; On April 1, 1954, the CAB instituted a general investigation into 
the airmail rate structure and rate level of the domestic trunklines. 
It appeared that the primary interest of the Board was to redesign 
the mail-rate structure to meet the criticism of the Post Office Depart- 
ment. Since the Board had in mind the establishment of a single, 
nationwide rate structure under which the Post Office Department 
would pay the same charge for the carriage of mail between two points 
regardless of the airline used or the route ‘flown, the individual carriers 
found it difficult to make constructive proposals. Consequently, the 
ATA, with the approval of the CAB, undertook to bring the airline 
parties together to develop a single proposal which could then be 
submitted to the Board. Many meetings were held, and one of the 
proposals that resulted was the so- called multiple factor mail-rate 
structure covering not only the carriage of the mail but its handling 
costs. Although this proposal was endorsed by a majority of the air- 
lines concerned, it did not have unanimous approval. Consequently, 
the association notified the Board that, since the parties did not agree 
to any single proposal, the association was terminating its work in the 
matter. 

The association’s work on this problem was not wasted, however, 
since it made possible a very valuable exchange of ideas among the 
carriers and served to narrow the areas of disagreement among them. 
It also provided the means whereby the carriers, the Post Office De- 
partment and the Board were able to reach informal agreement as to 


the manner in which “mileage equalization” on airmail routes should 
be effected. 


Rates for the transportation of surface mail 


The possibility of operating ar experiment in the transportation ot 
first-class mail by air was first discussed by the Post Office Department 
and the Air Transport Association in the fall of 1953. During the 
discussions, the ATA served as liaison between the Department and 
the carriers concerned. This work continued into the year 1954, with 
the inauguration of the east coast experiment and the west coast 
experiment. 

In view of the fact that the carriage of this mail and the rates them- 
selves were to be experimental, the Post Office Department developed 
a technique for arriving at the rates which actually had no relation- 
ship to the measurement of fair and reasonable rates as developed by 
the Civil Aeronautics Board in the past. Instead of seeking to deter- 
mine a fair rate, the Department took the position that, since the serv- 
ice was experimental, it would be necessary to restrict rates to those 
which would balance the costs with rail transportation. 

These techniques were checked by ATA’s division of air transport 
economics, as well as by the individual carriers. This method was 
reexamined in connection with the establishment of the east coast 
experiment and careful consideration was given to the transportation 
of the surface mail on the basis of the carriers’ freight tariffs. While 
the Department had often urged the airlines to transport mail on their 
freight tariffs, it rejected the proposal to do so in this instance. There- 
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after, rates were established on the east coast comparable to those pre- 
viously established for the New York-Washington-Chicago rates, 
This same course was followed in establishing the west coast experi- 
ment. 

By reason of railroad protests against transportation of first-class 
mail on the basis of these rates, the Civil Aeronautics Board initiated a 
proceeding to fix fair and reasonable rates. 


AIR FREIGHT AND AIR EXPRESS 


Freight forwarder case 


In accordance with instructions from the board of directors of Air 
Cargo, Inc., an application for a letter of registration as an air freight 
forwarder was filed by that corporation with the Civil Aeronautics 
Board. This application was consolidated by the Board with the Air 
Freight Forwarder Investigation. Members of the ATA legal de- 
partment represented Air Cargo, Inc., at the hearing in this proceeding 
and submitted briefs on behalf of Air Cargo, Inc. The examiner’s re- 
port recommended denial of the application. Briefs to the Board and 
oral argument wil! be required in this case in 1955. 


Exemption of air freight forwarders from regulation 

In the last session of Congress, bills were introduced proposing to 
exempt all freight forwarders and shippers’ associations shipping agri- 
cultural, horticultural, livestock, and seafood products by air from 
regulation under the Civil Aeronautics Act. These bills were vigor- 
ously opposed by the ATA on the ground that such exemptions by 
legislation are wholly unnecessary and are proper matters for ad- 


ministrative consideration by the CAB. The bill was reported favor- 
ably by the House committee but no further action was taken. It is 
quite possible that this bill may be reintroduced in the 84th Congress, 


although action by the CAB in the interim might eliminate the 
problem. 


Air express contract negotiations 

ATA counsel served as legal adviser to the Air Express Negotiating 
Committee. Counsel met with officers and counsel of the Railway Ex- 
press Agency to develop a solution to several obstacles that were pre- 
venting the finalization of the new REA contract. This task was com- 
pleted, and a new contract was executed by all parties concerned in 
1954 and is now in effect. 
Application of Warsaw Convention to freight forwarder shipments 

The members of the ATA have long been concerned with the status 
of freight forwarder shipments under the Warsaw Convention in con- 
nection with the matter of claims, particularly where the forwarder 
includes international shipments as part of his consolidated domestic 
shipments. At the request of the Airline Finance and Accounting 
Conference, ATA counsel analyzed this problem and submitted a legal 
opinion and a proposed course of action for the air carriers, which 
would enable them to establish their liability at 50 cents per pound 
under the domestic tariffs rather than at $7.32 per pound under the 
Warsaw Convention. 
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Cargo claims settlement 

It is of vital interest to the proper development of the air cargo 
business to assure that sound practices are adhered to in the settle- 
ment of claims for loss of or damage to air cargo shipments, particu- 
larly in shipments that involve interline transport: ition. Accordingly, 
a manual of rules and regulations applicable to claims settlement 
policy was developed by the airline insurance representatives in 1945 
and, as revised from time to time, has served the industry well. 

Early in 1954, however, it became apparent that the manual was 
in need of ac omprehensive overhaul to keep it abreast of developments 
in the air cargo business during the past 10 years and of the current 
approach of TATA carriers to claims settlement problems. A pro- 
posed revised manual was developed and will be submitted for 
approval early in 1955. 

Although consider: _ progress has been made toward simplifying 
and standardizing air cargo claims settlement practices and proce- 
dures, the field is so titoad that its surface has hardly been touched. 
Some of the areas of greatest importance to the industr y, which have 
been extensively explored during the year but remain as problems 
to he ean or programs that require refinement, are: 

Are freight forwarders carriers or shippers? 
2 Should airline tariffs be revised so as to clear ly indicate that 
freight charges are an element of damages ? 

3. Development of ways and means of improving participation in 
iin interline over-and-astray-shipments program in order to gear it 
to potential operations, 

4. Clarification of the liability of the airlines with respect to the 

carriage of international shipments in the United States on domestic 
air bills, particularly as regards United States tax on the transporta- 
tion of property, on the one hand, and domestic tariff limitation and 
Warsaw limitations, on the other. 

5. Standardization of interline claims forms. 

Asembly and publication of freight claims statistics. 

7. Establishment and maintenance of a clearing house for infor- 
mation relative to contested air freight claims. 

8. Formulation and implementation of a sound claims prevention 
program. 

TRAVEL PROMOTION AND FACILITATION 


Immigration overtime 


The industry won a round in its efforts to reduce the overtime 
charges imposed by the Immigration Service for border inspections. 
The ‘immigration overtime statute requires the payment of overtime 
for inspections performed on passengers arriving in the United States 
from “foreign ports.” The Immigration Service for a number of 
years has charged for inspections performed during overtime periods 
for passengers arriving from Honolulu, Alaska, and Puerto Rico. In 
October of 1954, the ATA, with United, Pan American and North- 
west, won a suit for a dec lar atory judgment that these charges were 
not properly assessable under the Immigration Overtime Act (A7'A 
v. Brownell). In accordance with the decision, the carriers are now 


filing claims for refunds on the amounts paid prior to the start of the 
lawsuit. 





338 AIRLINES 


Establishment of United States Travel Commission 

The ATA testified in favor of the Javits bill, H. R. 9678, to establish 
a United States Travel Commission. 

While this bill did not pass, the hearings served as a sounding 
board for the need for travel promotion and this, with other efforts, 
led to the insertion of a travel promotion program in the Mutual 
Security Act of 1954, pursuant to which an office for the promotion 
of travel has since been established in the Department of Commerce. 


Overtime pay for Federal customs, agricultural, public health and 
immigration inspectors 

While Congress was considering legislation to amend the Federal 
Overtime Pay Act of 1945, the ATA appeared to support an amend- 
ment to that act to make it applicable to the overtime pay of customs 
inspectors. This would have the advantage of reducing the rate of 
pay from double time on Sundays and holidays (which can lead to 
16 hours of pay for 40 minutes of work) to a rate of time and one-half 
for overtime. Such amendments were vigorously opposed by the As- 
sociation of Customs Inspectors and were not adopted. 

When H. R. 6253, a bill to grant Public Health inspectors the same 
high rate of overtime pay as is received by the customs inspectors, was 
under consideration, the ATA appeared to oppose the exorbitant rate 
and urged an amendment which would exempt from the bill airlines 
operating pursu: unt to published schedules. Although the bill, as 
amended, passed the Congress, it was vetoed by the President. In his 
veto message, the President indicated that the administration would 
initiate a study of overtime pay practices for the inspection agencies. 
Customs duties on purchases abroad by United States citizens 

The ATA appeared in support of H. R. 8352, a bill endorsed by the 
President to increase from $500 to $1,000 the amount of merchandise 
a resident of the United States can bring back to the United States. 
The House Ways and Means C ommittee took no action on the bill, 
but it has been recommended again by the President in his message 
on the foreign economic program and will be supported again by the 
ATA when it is considered by the 84th Congress. 


Inspection of passengers destined to the United States from foreign 
countries 

Substantial progress was made this past year in the program which 
has long been urged by the ATA facilit ition committee to inspect 
passengers coming to the United States at important ports just be- 
fore arrival in the United States. This would relieve the congestion 
at New York, tend to reduce charges for overtime inspections, dispose 
of undesirable aliens before they arrive in the United States and avoid 
embarrassment to aliens and expense to the carriers for detention or 
return of excluded aliens. 

The United States Immigration Service commenced preclearance 
inspections at Montreal in November, and Customs is planning to 
preexamine at that port as soon as accommodations can be prov ided 
at the terminal. Immigration and customs officials of the United 
States recently met w ith officials of the Bermudan government; and 
the preinspection will commence as soon as details can be arr: unged, 
as it will in Habana. Consideration is being given to preclearance at 
Mexico City and Nassau. 
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Transit through the United States of aliens without United States 
transit visas 
During the past year, the Commissioner of Immigration simplified 
the transit of aliens through the United States without visas by 
easing the guarding requirements heretofore imposed on them. The 
changes i in the Government’s agreement for handling such aliens has 
required a change in the interearrier agreement. The new agreement 
has been drafted, and the facilitation committee is reviewing the 
draft = purposes of completing it for signature by both the United 
States flag carriers and foreign carriers handling such aliens. 


THE AIR TRAFFIC CONFERENCE 


Within the committee framework of the conference, considerable 
is accomplished which, although not spectacular, is noteworthy. The 
conference deals with the most competitive problems of our industry 
and yet has managed to achieve, without infringement on healthy 
competitive impulses, signific ant and advantageous results. 

In many respects, the industr y’s economic presentations to the CAB 
were stimulated by the conference’s interest in increasing gross reve- 
nues in order to provide a more healthy net. Alerted by the fact that 
net income was not commensurate with increased gross revenues, the 
conference was the starting point for the discussions which culmi- 
nated in a request to the CAB for permission to permit the industry 
to meet and discuss, without limitation, ways and means of increasing 
revenues. The ATA’s first economic presentation to the CAB was 
based upon an effort to persuade the Board informally of the greater 
need for reserves, and the greater net operating income to provide 
that. Although this partic ular mission was not successful, a high 
standard was set for future presentations, and a precedent established 


for industry consideration of problems of this type which are more 
effectively handled on a collective basis. 


Military traffic 


In 1954, the military traffic bureau routed 152,154 passengers, which 
amounted to $6,473,443.38 in revenue. 62,203 of these passengers 
moved in regular service flights, for revenue amounting to $2,149,- 
911.33. In addition, 1,949,288 pounds of cargo were routed through 
the military bureau, representing $328,653.50 in revenue. Total cargo 
and passenger revenue for the year amounted to $6,812,096.85. The 
revenue figures held up reasonably well for the year considering the 
lack of charter equipment. These could well show an increase in 
1955 if additional charter equipment were made available. 

With the appointment of two military bureau regional representa- 
tives (brought about by the new military representation resolution), 
the military bureau has enterd into a more active program to develop 
further all phases of military traffic, with particular emphasis on the 
individual and small group- ‘type traffic. By closer coordination be- 
tween local military committees and individual carrier representa- 
tives, additional JAMTO’s have been opened, and the industry’s 
revenues have increased. This program has strengthened our posi- 
tion with the military in the field. 

In August 1954, the military bureau completed a field manual on 
military passenger traffic. It is being used as a reference and sales 
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tool by the regional representatives, JAMTO managers, circuit repre- 
sentatives, and individual carrier representatives. A similar Manual 
for Military Cargo is now available. In cooperation with ACI and 
the air freight sales and promotion committee, there is in process 
an yee industry program for the further development of mili- 
tary cargo. Pending its completion, a monthly recapitulation of 
cargo ne by the military is being prepared and will be sent 
out to the industry. 

In order to keep the industry current on the potential of military 
traffic in groups of 15 or more and our competitive situation in rela- 
tion to the rails and nonskeds, the bureau issues a monthly report 
on traffic, no-bid, and lost. This has been followed up from time to 
time with more specific information on nonsked equipment and par- 
ticipation, as well as information on rail section 22 quotations. This 
program will be expanded to cover reasons for loss movements, and 
how this lost business can be translated into revenue. 

The bureau has been working with the local carriers in Washington 
to further develop the individual traffic flow of Marine Cor ps platoon 
leader classes, which amounted to 1,030 individual passengers last year. 
This should increase to 4,000 in 1955. In addition, the volume of re- 
quests for air movement of Reserves to summer training camps has 
increased, and will increase more in 1955. While much of this moves 
in charter and the bureau has been handicapped by a limited amount 
of equipment, it has been successful, with the « cooperation of the car- 
riers, in diverting a substantial amount to regular service. 

Industry revenues for military traffic were adversely affected by 
circuitous routing. As a result of negotiations with the military 
agencies, the bureau was successful in limiting the amount of circuity 
provided in joint military air transportation agreement No. 4 to 10 
percent, effective July 1, 1954. This provision in the agreement, a 
source of difficulty to the carriers for the past several years, has been 
corrected by this change. In addition to other minor changes to the 
agreement, the bureau has influenced certain changes in military 
regulations of benefit to the industry. The bureau is in the process of 
working on other changes which will improve the carrier’s position 
during 1955. 

Another impediment to successful bidding, particularly against 
large irregular operators, has been their bidding practices based upon 
“ferry mileages.” In December, the military bureau completed a com- 
prehensive study on bidding practices and standards of service in the 
provision of military lift. This survey, composed of 20 volumes, was 
officially transmitted to the Department of Defense and the Office of 
Compliance, CAB, on December 14, 1954. It was made after the 
Department of Defense asked why our member carriers had been 
reluctant to assign additional equipment to the military CAM lift. It 
is likely that the study will result in a thorough official investigation. 
Conference bylaws 

A special committee was established by the conference to review the 
bylaws and all resolutions for the purpose of assuring that they are 
adequate to meet the demands of current operations and conditions. 
While this work has not yet been completed, certain bylaw changes 
have already been recommended to and approved by ‘the board of 


directors, and overall improvement in the conference operation is 
anticipated. 
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The no-show problem 


The “continuous no-show. and oversale sampling program” evalu- 
ates the cost of the industry’s no-show and late cancellation problem 
and is a basis for any future action on reconfirmation and penalty 
plans. 

Passenger services 

An airport passenger terminal service committee was recommended 
by the conference and was established to give much-needed attention 
to matters concerning airport terminals and their facilities for han- 
dling passengers’ baggage and cargo. 

Three committees of experts devoted considerable time during the 
past year to baggage-handling problems. It appears that, from a 
standpoint of public relations, this subject requires much concen- 
trated attention by the industry and individual members; and cer- 
tain improvements have been made in connection with interline inter- 
change, the baggage check, and the interline agreement. A baggage 
training film has been authorized by the boar d of directors and will 
be produced and circulated by the end of 1955. 

Improvements were made in the standard interline ticket form 
and the baggage check, and interline procedures were revised gen- 
erally in an effort to provide better passenger handlings. 

Standards were recommended for uniform arrival and departure 
boards, ticket counter signs and the processing of standby passengers 
for the benefit of the public. 

Improved reservation techniques 

Local teletype circuits (known as Z-circuits) were implemented, 
over which each participant has the ability to make a direct connec- 
tion with any other participant at Atlanta, Denver, Detroit, Los 
Angeles, and New York, in addition to the circuit in Chicago. Such 
circuits enable the participants to exchange reservations intelligence 
in a most expeditious, efficient, and economical manner. 

Agents 

The Agency Handbook, which contains standard industry proce- 
dures and information for use by travel agents, was expanded and is 
now in the hands of all ATC agents. Further expansion. and im- 
provements are now in process. 

An annual review of all approved travel agents was conducted to 
determine whether their performance justified retention on the ATC 
agency list. 

Air taxi agreement negotiations 

ATA counsel acted as legal adviser to the members of the air taxi 
agreement in negotiating the revised air taxi agreement contracts. 
Those agreements were executed by all parties and are now in effect. 


Atr TRANSPORTATION AND THE PUBLIC 


Most departments of ATA deal, from time to time, with some seg- 
ment of the public. Two departments, however, are charged with 
the specific responsibility of dealing with the public. One is public 
affairs, which is concerned with a special segment of the public. The 
other is the public relations service, established in December of 1954. 
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The public relations service 


In recent years, ATA’s activity in the field of public relations has 
consisted of an information department, whose mission was to answer 
inquiries from the press, originate press releases as occasion war- 
ranted and produce material for speeches and other special projects 
in response to requests. The public relations service was established 
in response to a demand by the association’s membership that ATA 
formulate and conduct an organized, affirmative public relations 
program. 

Good public relations may be defined as good performance publicly 
appreciated. On the basis of its performance and on the basis of its 
contribution to national prosperity and security, the scheduled air 
transport industry deserves the highest public repute. The basic 
operating method of the ATA public relations service, therefore, will 
be to organize and present facts of record so that they are properly 
acknowledged. 

The initial phase of the public relations program was developed 
during the last quarter of 1954 and was approved by the directors 
at their December meeting. In philosophy, the program is based on 
the acknowledgment of the industry’s responsibility to the public 
and on the fact that a strong and growing scheduled air transport 
system is vital tothe country. The general mission of the ATA public 
relations service is defined as that of assisting the growth, usefulness 
and profitability of scheduled air transport. 

Within that general mission, specific objectives were established, a 
preliminary finding was made as to special publics of particular 
importance to the industry; and work was started on maintaining a 
flow of material in support of the established objectives. 

Even while the public relations service was in process of formation, 
it undertook to begin supplying organized information on the benefits 
to the public of the experiment in moving first-class mail by air. It 
also, in the same period, compiled The Airports Manual around the 
theme that an airport is a valuable community asset whose useful- 
ness is increased by, but not limited to, scheduled airlines. And the 
PRAC memos (public relations advisory committee memorandums) 
were converted into an intraindustry intelligence service to provide 
public relations officials and other interested executives with a flow 
of useful information on industry objectives and problems. 


The public information department 


Before the public-relations service came into being late in the year, 
the information department was, of course, continuing to function. 
That department has established a reputation for unquestioned in- 
tegrity with the press corps. Its foremost service during the year 
was the important service of supplying the Washington press corps 
with information. 

In addition, it published the annual edition of Air Transport Facts 
and Figures and the monthly Safety Digest. It provided special ar- 
ticles for such publications as the Britannica Year Book, the American 
People’s Encyclopedia, the Aircraft Year Book, the World Almanac 
and the Information Please Almanac. It also supplied numerous 
speeches for ATA officials and furnished background material and 
special-project material for various ATA departments and committees. 
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Another function was supplying copy for advertisements, such as 
the series by Curtiss-Wright. The department also organized several 
special projects such as the dinner for the convention of the Aviation 
Writers Association. Included in the projects were the campaign for 
the 1954 Crusade for Freedom and assistance to the campaign for the 
Employment of the Physically Handicapped. 


The public affairs department 


The public affairs department maintained an active liason with 
other groups, including the association of State planning and devel- 
opment agencies, the Limneet Operators Council, the American As- 
sociation of Airport Executives, the National Association of State 
Aviation Officials, the Conference of National Aviation Organiza- 
tions, the National Business Aircraft Association, the National Flying 
Farmers Association, the Transportation Association of America, the 
Washington Trade Association Executives, the Washington Board of 
Trade, and the Transportation Department of the United States 
Chamber of Commerce. Personal contact work was done with the 
Washington representatives of those groups maintaining offices here, 
and their cooperation was sought on matters of mutual interest. 

The department was represented and participated in the annual 
meetings of the NASAO, NBAA, AOC, and AAAE. These activities, 
coupled with similar efforts on the part of the public affairs commit- 
tee members, have been directed toward seeking closer harmony among 
the various segments of civil aviation and to secure the cooperation 
of others in matters of common concern. 


The department has coordinated the activities undertaken in connec- 
tion with the special activities program of the public affairs commit- 
tee, and specific activities have been undertaken with most of the 
above-mentioned organizations. 


ATA ORGANIZATION 
Directors: 
G. T. Baker, (National) 
Leslie O. Barnes (Allegheny) 
Charles E. Beard (Braniff) 
C. A. Myhre (Frontier) 
LD. W. Nyrop (Northwest) 
W. A. Patterson (United) 
Warren Lee Pierson (Trans World) 
KE. V. Rickenbacker (Eastern) 
Cc. R. Smith (American) 
Juan Trippe (Pan American) 
Officers : 
President: Earl D. Johnson 
Vice president—Operations and engineering : Milton W. Arnold 
Vice president—Finance and accounting: E. F. Kelly 
Vice president—Public relations : Willis Player 
Assistant vice president, traffic: Frank J. Macklin 
Secretary : J. D. Durand 
Treasurer: J. F. Hintersehr 
General counsel : Stuart G. Tipton 
Executive assistant to the president: Stanley Gewirtz 
Assistant to the president and director of public affairs department : B. O. Rodgers 
Head of departments: 
Air navigation traffic control: C. F. Timmerman 
Air traffic conference: F. J. Macklin 
Air traffic conference, assistant executive secretary: J. A. Lundmark 
Air traffic conference, tariff and rates: J. B. Walker 
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ATA ORGANIZATION—Continued 


Head of departments—Continued 
Air transport economics, associate director: M. E. Robinson 
Engineering and maintenance: A. W. Dallas 
Finance and accounting conference: E. F. Kelly 
Information: E. P. Thompson 
Legal: D. W. Markham 
Library and statistics—Hollis Piatt 
Military bureau, acting director: R. B. Minogue 
Operations: W. B. Becker 
Reservations procedures: T. S. Miles 


ATA CONFERENCE AND COMMITTEES 


(1955 representation and officers) 


Airline Finance and Accounting Conference: T. G. Cole, DAL 
Executive committee: T. G. Cole, DAL 
Accounts and records committee: J. E. McGuire, PAA 
Audit committee: R. J. Lynch, AA 
Insurance committee: A. A. Carlson, AA 
Revenue accounting committee, passenger: M. J. Schneider, TWA 
Revenue accounting committee, cargo: J. F. Kelly, AA 
Stores and material planning committee: N. J. McMahon, UAL 
Taxation committee: Wm. Phipps, Jr., TWA 
Air cargo claims subcommittee: E. E. Holland, BNF 
Air Traffic Conference: R. L. Turner, NEA 
Executive committee: R. L. Turner, NEA 
Advertising committee: J. W. Austin, CAP 
Advertising subcommittee: E. A. Raven, UAL 
Agency committee: A. L. Hewitt, WAL 
Military traffic committee: N. B. Fry, CAP 
Reservations committee: R. F. Burkhardt, AA 
Passenger tariff committee: C. E. Mannschott, CAP 
Ticketing and baggage committee: J. A. Clarke, DAL 
Baggage handling subcommittee: C. H. Taylor, CAP 
Cargo advisory board: Hugh Johnston, TCA 
Air freight sales and promotion committee: R. L. Mangold, UAL 
Airmail committee: H. A. Brooks, PAA 
Standard practices committee: E. A. Thompson, DAL 
Packaging committee: W. P. Geiger, TWA 
Operations Conference: D. R. Petty, UAL 
Operations advisory committee: D. R. Petty, UAL 
Medical committee: Dr. L. G. Lederer, CAP. 
ATA map subcommittee: J. R. Bauman, UAL 
Engineering and maintenance conference: W. P. Hoare, UAL 
Engineering committee: W. C. Mentzer, UAL 
Airline ground equipment subcommittee: E. 8S. Hamm, NWA 
Special committees : 
Airport agreements committee: A. R. Thompson, Jr., TWA 
Airport passenger terminal service committee: J. B. Franklin, CAP 
International committee : 
Facilitation subcommittee: John A. Paine, PAA 
Meteorology committee: A. F. Merewether, AA 
Public affairs committee: W. T. Raymond, EAL 
Public relations advisory committee : Hayes Dever, CAP 
Purchasing committee : D. V. O’Leary, UAL 
Rotocraft committee : Charles Froesch, EAL 
Tax policy committee : R. G. Lochiel, CAP 
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Apprenprix No. VIII* 


Frepsruary 1957. 
Tue Arr Transport AssocraTion or AMERICA 


Founded in 1936 as a cooperative nonprofit organization, the Air 
Transport Association of America is composed of United States air- 
lines certified by the Civil Aeronautics Board for scheduled service 
over regularly established routes. By holding to its objective of 

samwork for progress, the association has had steady growth. 

" Aniti lly a 4-man organization, the association now has 136 em- 
ployees. Its original membership of 12 airlines has increased until 
there are now 47 members, which are pooling not only their technical 
and operational knowledge, but also much of the airlines know-how 
born of years of experience and millions of miles of flymg. Today 
the activities of the Air Transport Association range from the de- 
velopment of safety to the study of legisaltion ; from economic surveys 
to analyses of operating costs; from improving scheduled reliability 
to the full promotion of air transportaion to the public. 

Of the 47 member airlines of the association, 38 operate in and from 
the United States; 2 associates have headquarters in Canada; 1 asso- 
c late oper ates in the West Indies; 4 in Alaska; and 1 in Latin America. 

Their field covers the transportation of passengers, property, and 
mail by aircraft. 

Since the Air Transport Association stepped into the aviation pic- 
ture in January 1936, thereby meeting the young air transport in- 
dustry’s need for the coordinating and stimulating force of a cen- 
tral pool of experience, ideas, and strength, it has been first and 
last a service organization. ‘The funds for its operations are fur- 
nished by the member airlines on a pro rata basis according to the 
number of revenue ton miles which they fly. Its general “policies 
and activities are the expression of the sec theduled airlines’ desire for 
a united front and joint action. However, inasmuch as its officers and 
staff are selected for their experience and industry, their opinions 
and advice are a compelling influence in the conduct of the affairs of 
the industry. 

The association uses two approaches in reaching its goal. First, 
there are conferences or committees in each major field, composed 
of airline executives, who thus combine the wisdom of their in- 
dividual experience. Second, there are traffic and sales, engineering, 
economic, business, public relations and other experts employed di- 
rectly by the association, both at its headquarters in Washington 
and its four regional offices in the field. 

Many of these experts serve as executive secretaries of the various 
committees. The committees, both permanent and temporary, are 
appointed by the conferences and by the president of the association. 

In the air transport industry, ever-improved safety and reliability 
are cornerstones. Accordingly, great effort is ever made to produce: 

Improved planes 

Improved regulation 
Improved communications 
Improved navigation systems 


*Delivered to Antitrust Subcommittee by ATA on February 14, 1957, after hearings 
had been printed. 
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Improved traffic control 
Improved airports 

Improved approach landing aids 
Improved weather information 


OPERATIONS AND ENGINEERING DEPARTMENT 


The operations and engineering department of the Air Transport 
Association is striving to attain the foregoing objectives by taking a 
long view of the place of aircraft in the world transportation struc- 
ture. Aiming to overcome the pressing problems of today and to lay 
the groundwork for meeting the greater demands of the future, this 
department, at the same time, promotes the adoption of the associ- 
ation’s high standards on a global basis. If air transport is to become 
available to everyone, the optimum conditions for its development 
cannot lessen at the crossing of international borders. 

The department serves the operations conference and the engineer- 
ing and maintenance conference of the association. These bodies are 
composed of airline executives who meet regularly to consider the 
solution of operational and technical problems, both in the air and on 
the ground. On many occasions subcommittees are set up to provide 
expert counsel for the resolution of special situations as they arise. 

One of the major functions of the department is continuous contact 
and consultation with the Civil Aeronautics Administration and the 
Civil Aeronautics Board on such subjects as safety regulations, air- 
traffic control, navigation and landing aids, improvement to approach 
and airport lighting, and airport development in general. The same 
link exists with the Air Coordinating Committee and its numerous 
panels and subcommittees, with the United States Weather Bureau, 
the Air Force, the Army and the Navy, particularly in connection with 
the development and adoption of all-weather flying systems and de- 
vices. Also similar work is done with the International Air Trans- 
port Association and the International Civil Aviation Organization. 

The department functions as coordinator for the overall air-trans- 
port program as well as a liaison agent for the individual airlines, 
ever striving to develop a system of standards and procedures to be 
followed by the member airlines as a whole. In connection with air- 
line communications, it acts as a clearinghouse for solving communi- 
eations problems with Aeronautical Radio, Inc., an airline-owned 
radio communications organization which serves the scheduled air- 
lines. 

Finally, the operations and engineering department actively con- 
cerns itself with the future demands which may be made on the in- 
dustry as well as with its present-day problems. In conjunction with 
the economic research department of ATA, the department is dedi- 
cated to a continuing survey and study of the place of civil air trans- 
portation in the national-defense picture and in a possible future all- 
out defense effort. 

In order to carry out its functions, the department has regional field 
offices associated with each of the four Civil Aeronautics Administra- 
tion domestic regional offices. Lm 

The department consists of three divisions, whose responsibilities 
are outlined below. 
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AIR NAVIGATION AND TRAFFIC CONTROL DIVISION 


The air navigation and traffic control division, as the name suggests, 
concerns itself with the improvement and expansion of the air “trathic 
control system and air navigation aids of all types. In the accom- 
plishment of this objective, it is necessary to consolidate the require- 
ments of the member scheduled airlines in these fields and to effect. co- 
ordination with the other users of the airspace, such as the Air Force, 
Navy, other civil segments, etc. Based on these requirements, plan- 
ning for future improvements is accomplished and used as a basis for 
submission to the CAA and other implementing or coordinating gov- 
ernmental agencies in order to encourage acceptance and implementa- 
tion of the necessary programs. 

The air navigation and traffic control division is concerned with the 
operational and technical phases of all-weather flight, including 
studies and developments for the ultimate common system. Current 
problems concern more efficient utilization of airspace, designation of 
airways, installation of appropriate en route and nav igation aids and 
esti ablishment of suitable flight procedures and air traffic control com- 
munications practices. 

Problems of the immediate future include operational and technical 
phases of new navigation and landing aids and the air traffic control 
requirements whic h are available within the present state of electronic 
art. System planning and operational problems are actively dealt 
with in connection with such aids as the VHF omnirange, surveillance 
and precision radar, air traffic control data display and data transfer, 
and the evaluation looking toward the possible integration of Tacan 
(tactical air navigation achieved through the use of electronics) into 
what is called the common system. The common system is based on 
the recognition that air navigation and control techniques must be 
designed to accommodate all users of the airspace—both civil and 
military. Ultimate common system planning efforts include studies 
of the operational problems posed by increased numbers of aircraft 
with wider speed ranges, as exemplified by helicopters at one extreme 
and jet aircraft at the other. 

The air navigation and traffic control division approaches the air 
traffic control problem from two angles, namely, present and long- 
range requirements. Every effort is made to secure improvement of 
current traffic flow and navigation procedures, together with increased 
safety, and at the same time to build toward a system that affords these 
same protections and assistance for the expanded problem of the 
future. 

The provision and improvement of airports is another important 
activity of the division. Such factors as proper siting of airports to 
insure optimum integration with other airports both civil and mili- 
tary, and with area traffic flow patterns; provision of improved and 
standardized approach and runway lighting; protection from haz- 
ardous obstructions; accelerated and more efficient ground handling 
of aircraft; freedom of conflict between arriving and departing air- 
craft; and provisions of adequate and well maintained runways, are 
examples of the objectives in this field. 
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ENGINEERING DIVISION 


The engineering division is responsible for the solution of problems 
dealing with engineering, maintenance, and purchasing which arise 
within the industry. Complexity of modern airline equipment and 
procedures makes it essential that close coordination between airlines 
be accomplished in order to maintain maximum safety and efficiency. 
Industry programs to increase reliability and safety are handled b 
this division. In addition, the engineering division handles oul 
problems as the preparation and coordination of comments and rec- 
ommendations on engineering policy matters arising within the indus- 
try or created by the issuance of Government specifications and regu- 
lations; the preparation of detailed recommendations for technical 
improvement of Government regulations; and recommendations to 
Government research laboratories regarding investigations of prob- 
lems where research and testing is needed. It also provides such serv- 
ices as single-point contact with the Government agencies on technical 
problems and a clearing house for all engineering and maintenance 
problems, such as the establishment of industrywide overhaul and 
maintenance specifications. 

Typical problems handled by the division deal with standard design 
specifications for aircraft, aircraft equipment, and ground handling 
equipment; preparation of uniform methods of presentation of per- 
formance and cost data to the airlines by the manufacturers; coor- 
dination between various professional groups, such as the Society of 
Automotive Engineers, on questions of standardization; development 
of means for the protection against and prevention of aircraft fires; 
the study of procedures to permit the safe transportation of hazardous 
materials by air; the study of new type aircraft to be utilized by the 
airlines, including helicopters and other rotorcraft, and the coordina- 
tion of such studies with aircraft and equipment manufacturers and 
the Government; the promotion of aircraft prototypes in general; the 
study of aircraft accidents and recommendations for cor rective meas- 
ures; and negotiations between the air transport industry and the 
Government on all aspects of both domestic and international air- 
worthiness regulations. 

The maintenance of modern aircraft is exceedingly complex and re- 
quires close cooperation between airlines on interchange of informa- 
tion. Accordingly, the engineering division sponsors an annual engi- 
neering and maintenance conference for the purpose of exchanging de- 
tailed engineering and maintenance information between airlines. 
Also, annual meetings with prime aircraft and engine manufacturers 
are held to improve the performance of airframes and engines. 

Other maintenance functions handled by the division include the 
daily and monthly reporting of mechanical service difficulties to Gov- 
ernment and industry at large; the instruction of trade schools and 
other institutions as to the airline needs for training competent me- 
chanic personnel; and the standardization of maintenance data pro- 
vided the airlines by aircraft and equipment manufacturers. 

In addition, the engineering division coordinates activities among 
the purchasing de ‘partments of the scheduled airlines. This function 
aims at maintaining uniform negotiations with manufacturers on pol- 
icy matters, such as those concerned with warranties, deliveries, spare 
parts and spare part inventories. Moreover, the division carries out 
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appropriate negotiations when it is necessary to secure priorities for 
the scheduled airlines. 


OPERATIONS DIVISION 


The operations division is concerned with the many varied aspects 
of airline/aircraft operational safety problems, including such major 
items as domestic and international safety regulations; meteorology 
as related to scheduled operations; use of airspace by the various air- 
transport groups, noise abatement; and joint use of airports. 

The operations division represents the airlines on these various 
matters before the other users of the airspace, both military and civil, 
and before Government aviation regulatory agencies, as well as before 
the Weather Bureau. The opinions of the scheduled air lines are thus 
consolidated toward enhancing the safety and regularity of air-carrier 
operations. 

The division conducts detailed traffic analyses at key traffic centers, 
on the basis of which airline schedules are, when necessary, rearranged 
in the interest of scheduled regularity with maximum safety. 

Finally, the operations division represents the United States airline 
point of view on operations and safety at the international level. An 
important function in this area is the coordination of all international 
changes in procedures with domestic operations, both safetywire and 
economically. Most of the work is performed in conjunction with 
international divisional and regional conference of ICAO (Interna- 
tional Civil Aviation Organization), the State Department, CAB, 
CAA, Weather Bureau, and the ACC (Air Coordinating Committee). 


TRAFFIC DEPARTMENT 


The primary activities of the traffic department are the publication 
and distribution of industry passenger tariffs; the administration of 
the sales agency program; the administration and coordination of 
the industry airmail, air parcel post and military advertising and 
promotional programs: the administration of the universal air travel 
plan (sponsored by the air traffic conference and the International 
Air Transport Association) ; coordination of the industry military 
traffic program and the routing of military movements; the conduct 
of continuous no-show studies and analysis of trends; the improve- 
ment and refinement of reservations procedures; maintenance of 
complete records of the conference and its committees; publication 
and maintenance of the trade practice manual which contains all 
conference agreements; and the administration of activities of the 
following conference committees; air-traffic conference, advertising, 
agency, milits ary traffic, reservations, passenger tar iff, ticketing and 
baggage, and subcommittes as may exist or be created from time to 
time. 

To carry out the many different traffic activities, the traffic depart- 
ment is composed of specialized divisions or sections which, while 
adaptable to other general conference activities, do provide definite 
administrative channels for certain continuing programs. 

The tariff division consolidates, publishes, keeps current. and files 
with the Civil Aeronautics Board and Air Transport Board of Canada 
the joint passenger fares tariffs and passenger rules tariffs of ATA 
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member airlines. Without these industry tariffs, the agents and cus- 
tomers of the scheduled airlines, in their efforts to obtain fare infor- 
mation, would be surrounded with a multitude of individual rate 
books. The continual changing of equipment, schedules and author- 
ized routes, obliges the airlines to make revisions in their rules, fares 
and routings, and in 1954 a total of 185 revisions, involving 1,171 
pages, were made in the consolidated tariffs published. There are 
three consolidated tariffs which serve ATA carriers for all domestic 
travel. One covers the rules, another one the regular fares, and the 
third coach fares. The air-traffic conference also publishes the tariff 
covering military travel and some special excursion tariffs applicable 
to certain carriers only. The regular mailing list for these tariffs 
covers some 8,100 subscriptions. 

The tariff division also publishes and keeps current a prorate man- 
ual that lists the division of ticket revenue for all joint fares published 
for domestic travel via member airlines. 

The division endeavors to give accurate advice to the carriers and 
others regarding tariff matters. It has been able to solve many prob- 
lems for the individual lines which they have not been able to work 
out due to comparatively limited fac ilities. One of the most. out- 
standing services of the bureau is the liaison it provides between the 
individual carriers, the CAB and the Canadian Air Tr: ansport Board. 

The agency section performs the paperwork in connection with the 
industry program sade which the air traffic conference signs agree- 
ments with approved sales agents following which individual airlines 
may appoint agents to represent them. This section is responsible for 
publishing and maintaining an up-to-date list of all approved agents 
which now number some 2,000, collection of initial and annual agency 
fees from the agents, distribution of the general passenger regul: ations 
and information handbook which contains standard instructions for 
the functions performed by travel agents on behalf of the airlines, the 
inaintenance of complete files and ‘records for all approved agents, 
the conduct of correspondence with agents and their trade associations, 
and the general coordination of activities of the agency committee. 

The interline reservations and procedures office keeps the industry 
informed of no-show and oversale trends, aids in development. of 
improved and refined interline procedures, methods and communnica- 
tions, coordinates reservations activities with IATA in striving 
for worldwide standardization of reservations procedures and coordi- 
nates the work of the reservations committee and its subcommittees. 

The military bureau of the air-traffic conference was established 
by the airlines in 1949 to foster, promote, and develop the use of air 
transportation by the various agencies of the Department of Defense. 
The activities of the bureau fall into two prime functions. First, 
the military bureau is responsible for the routing of group mov ements 
of passengers and accompanying baggage, and cargo shipments, pre- 
sented to it directly by the military agencies of the United States 
Government, as defined by the currently effective joint military air 
transportation agreement, or by its own regional representative. Sec- 
ond, the bureau acts as the liaison contact between the air carriers 
and the military agencies and the General Accounting Office of the 
United States Government on military traffic matters requiring in- 
dustry action. It negotiates agreements and supplements thereto 
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between carriers and the military, and assists the carriers collectively 
and individually in all matters concerning military traffic. 

Another specialized function is the administration, on behalf of the 
Air Traffic Conference and the International Air Transport Asso- 
ciation, of the universal air travel plan. This plan, which, as of 
June 1, 1955, is participated in by 83 of the world’s airlines, is the only 
industry-wide credit plan for air travel and it enables an airline 
traveler to carry a card which will be honored for air transportation 
on credit almost any place in the world. Almost 700,000 persons now 
carry air travel cards. 

Another activity which receives specialized treatment is the one 
concerning ticketing, baggage handling, and passenger traffic service 
matters. This involves administration of the interline tic keting and 
baggage agreement (the multilateral arrangement under which the 
airlines interchange interline traflic without the necessity of reticket- 
ing, rechecking baggage, etc.) and other existing interline agreements 
of a special nature, and coordination of industry efforts to simplify 
and standardize interline traffic forms and passenger-handling pro- 
cedures within the scope of the ticketing and baggage committee and 
the baggage handling subcommittee. These committees also work 
with the airport passenger terminal service committee of the ATA 
which concerns itself with matters normally outside the scope of the 
Air Traffic and Operations Conferences. Close liaison is also main- 
tained with IATA in order that, to the extent possible, traffic and 
passenger handling procedures will be uniform on a worldwide basis. 

The coordination of the industry air mail, military, and air parcel 
post advertising programs requires administration of the industry 
budget of over a quarter of a million dollars per year at the present 
time. These programs are developed by two advertis sing agencies in 
conjunction with the advertising committee and advertising sub- 
committee. 

The Air Traffic Conference staff also maintains close liaison with 
various branches of the Government and serves as a point of contact 
between the industry and the Government on traffic matters. Liaison 
is also maintained with other industry and allied organizations as 
necessary. 

The Air Traffic Conference, itself, is the medium through which 
the airlines make traffic contracts with each other member. These 
contracts are adopted in resolution form, are filed by the staff under 
section 412 of the Civil Aeronautics Act, and become binding agree- 
ments between conference members. Air Traffic Conference resolu- 
tions may be adopted only by unanimous action of the airline mem- 
bers, and the number of resolutions in effect is ample testimony of the 
spirit of cooperation which conference members have adopted in 
endeavoring to promote air passenger transportation and render the 
highest possible degree of service. 


DIVISION OF AIR TRANSPORT ECONOMICS 


The primary responsibility of the division of air transport eco- 
nomics is to gather, organize, analyze, and interpret factual material 
regarding the traffic, finances, and operations of the scheduled airlines, 
for use in the determination of industry policy. The division also 
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analyzes trends and relationships between the various forms of trans- 
portation, particularly as these are likely to affect airline activities. 
General economic statistics are also employed in making industry 
studies. 

These basic data are used in two ways—to provide the industry with 
a regular flow of the most frequently required facts and informa- 
tion, and to prepare special reports dealing with particular areas of 
interest. These reports cover a wide ariety of subjects and vary in 
size from studies which need only a few days for processing to those 
which require many months to plan and produce. Some of the more 
recent studies are described below. 

A third major activity of the division lies in consultation work with 
boards, committees, panels, and commissions, within the industry 
and in Government and private business. These groups, both stand- 
ing and temporary, deal with many aspects of private and public 
policy in which the airline industry has some interest or may in some 
way be affected. Members of the division’s staff have served as ad- 
visers, secretaries, consultants, or members of ad hoc groups working 
on specific problems. Some of the more important agencies and organ- 
izations where we have had representation are the Transportation 
Council of the Department of Commerce, several committees and sub- 
committees of the United States Chamber of Commerce, working 
groups of the Hoover Commission on Reorganization of the Executive 
Department, the Commission on Inter-Governmental Relations, the 
ATA Helicopter Committee, and the Advisory Council of the Senate 
Post Office and Civil Service Committee. A major phase of this work 
is with industry committees. 

The division reports to the office of the president of ATA and works 
closely with that office and with other departments within the asso- 
ciation and with numerous industry committees. A substantial por- 
tion of this activity is devoted to service to the legal, operations and 
engineering, public relations, and traffic departments. Extensive work 
is perfor med for the legal department in connection with proposed 
legislation of all types and in preparation for testimony on bills in 
which the industry has an interest. Special studies of a statistical 
nature are made for the operations department, dealing with such 
matters as the accuracy of air navigation electronic equipment, and 
particular phases of the operation of the air traffic control system. 
An important aspect of the division’s activities relates to the furnish- 
ing of data and information generally for use in releases and other 
publications of the public relations service. A considerable amount of 
time is devoted to answering inquiries for factual information com- 
ing both from within and without the association. 

A clearer picture of what the division does can be furnished by 
reference to some of the more important special reports which have 
been processed recently, or projects on which the division has spent 
a substantial amount of time. 

Presentation of industry position before the Civil Aeronautics 
Board —The division has been assigned major responsibility for pre- 
paring statistical data and analyses for appearances before the Board 
to acquaint that. body with the traffic and financial problems of the 
industry, with particular attention to trends. Thus the Board has 
been informed of developments which otherwise would not have been 
presented to it on an industry basis. Among such developments were 
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those associated with types of equipment planned, cost trends gen- 
erally, the growth of coach-type traffic, and the expansion of air 
transportation in the total common carrier transport field. 

Analysis of the Government travel market.—Over the past 6 years 
the division has made several studies of the market for air travel in 
the nonmilitary Government agencies. The most recent report con- 
tains careful estimates of the amounts the various departments and 
their individual agencies and bureaus will spend for travel, both in 
Washington and at field stations. The report contains two sections 
of data to aid in the promotion of air travel in these areas, including 
specific reference to offices where air travel potential seems most likely. 
This study is an ex xample of the work done for the traffic department. 

Quarterly review of industry statistics—A major project of the 
division is to furnish the essential data for a quarterly public relations 
release on important financial and traffic statistics for the various 
segments of the airline industry. The purpose of this release is to 
make available current industry trends for use by financial institu- 
tions, and others interested in the economic health and progress of the 
industry. 

Large irregular air carriers —The Civil Aeronautics Board has not 
been able to compile and publish data and materials supplied to them 
in regular reports by the so-called large irregular air carriers, carriers 
which to date have not furnished the same volume of data about 
themselves as the certificated carriers. Because of this lack of com- 
plete data and the importance of this segment of air transportation 
in the regulatory process, the division has “published a series of reports 
on such carriers, using the material which has been furnished to 
CAB. The most recent release covers the calendar year 1953 and in- 
cludes a comprehensive analysis of the unit operating revenues and 
expenses of these carriers compared to the scheduled carriers and a 
complete survey of the freight and passenger traffic flows of the 
irregulars. Other data mublished here for the first time concerned 
types of aircraft cnetutieee assets and liabilities, and civil and military 
revenues, 

Helicopter studies —The division has been responsible for several 
studies concerning the potential traffic available to the helicopter. 
Included have been studies of operating costs, areas of most probable 
use, relationship to present or fixed-wing aircraft, probable impact 
upon surface carriers, and usefulness to the airlines of various types. 
These studies are made to approach the problem of the helicopter 
from an industry point of view. This work is undertaken primarily 
for industry committees. 

Basically, the division of air transport economics is a service tool 
for use by ATA management. Its main function is to advise the 
industry of current and long-range trends in transportation, both 
air and surface. Because of the need for an overall economic review 
of this nature, the division necessarily cuts across all department lines. 


PUBLIC AFFAIRS 


The public affairs department of the Air Transport Association 
assists in channeling information regarding the air transport in- 
dustry to the Federal, State and municipal legislative bodies, with 


a view towards assisting those groups in the enactment of sound air 
transportation laws. 








304 AIRLINES 


Working at the State level through a public affairs committee com- 
posed of a representative and an alternate from each member airline, 
this department performs research, coordinating and other service 
functions for the committee. It supplies a legislative reporting serv- 
ice and background material for the use of committee members in 
testifying before the various legislative committees on legislative pro- 
posals. Representation is arranged for meetings of national and local 
civil aviation and related groups. Among these groups are the North 
American Gasoline Tax Conference, the National Flying Farmers 
Association, the National Association of State Aviation Officials, 
the National Aviation Trades Association, the Airport Operators 
Council and the American Association of Airport Executives. The 
public affairs department acquaints these kindred organizations with 
the policies and problems of the scheduled air carriers, and cooper- 
ates with them on problems of mutual concern, 

As part of its research work, the public affairs department also 
studies and analyzes legislative proposals relating to aeronautical mat- 
ters, and consults with member airlines concerning their possible effect 
on the industry. It supplies periodic summaries of proposed and 
enacted legislation. Special research projects are undertaken on re- 
quest of member carriers. 

At the Federal level, the department assists in presenting the air 
transport industry point of view with respect to legislation intro- 
ducted in the Congress, in cooperation with the legal and other de- 
partments of ATA. 


FINANCE AND ACCOUNTING DEPARTMENT 


Many new frontiers have been encountered in the field of airline 
financing and airline accounting. To meet the problems arising there- 
from, ATA’s finance and accounting department serves the Airline 
Finance and Accounting Conference, a body made up of financial 
officers of the certificated United States airlines. This work is carried 
on through 11 standing committees: 

Accounts and records committee 
Audit committee 

Budget and cost control committee 
Insurance committee 

Machine accounting committee 
Mail rate committee 

Revenue accounting committee 
Stores and material planning committee 
Taxation committee 

Air cargo accounting subcommittee 
Air cargo claims subcommittee 

Besides these standing committees, ad hoc committees are appointed 
from time to time as special projects arise. 

The following brief description of a few committee activities is 
given with no thought of highlighting the work of any particular 
committee or group of committees, but to spell out more specifically 
the aims and objectives of the conference. : 

The work of the accounts and records committee center around the 
Uniform System of Accounts for Air Carriers and the Report of 
Financial and Operation Statistics for Air Carriers, prescribed by 
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the Civil Aeronautics Board. The system and the report control re- 
spectively the balance sheet and the income and expense classifications 
into which financial transactions are assembled, supplying at the same 
time the basic financial information used by the Board in the adminis- 
tration of its economic regulatory responsibilities. For example, the 
system defines precisely how to record in the books of account every 
type of financial transaction—from the cost of a meal served to a 
passenger over Karachi, Pakistan, to the cost of a motorized vehicle 
in Juneau, Alaska. The report classifies and assembles all meal and 
motorized vehicle costs, as well as other financial transactions which 
occur during each fiscal period, in a form designed to facilitate any 
analysis the Board may wish to make. 
Immediately after passage of the Civil Aeronautics Act of 
1938 the committee ciTinleotaad very closely with representatives 
of the Civil Aeronautics Board in the original development of the 
system and the reporting procedure provided thereunder. It has 
also actively participated in each revision to the system that has 
since been made and is the airline medium through which uni- 
formity in account classification is policed. 

This group also formulates the policy governing the publication of 
Airline Finance and Operation Statistics, which includes the fol- 
lowing: 

Balance sheet 

Statement of income and expense 

Direct aircraft flying expenses by type of equipment 
Ground and indirect expenses cl: assified objectively 
Flight and traffic statistics by type of equipment 
Number of employees by acc ount classification 

The work comprises some 100,000 basic figures from which member 
airlines individually can make whatever comparisons they use to test 
operating efficiency. 

The responsibilities of the audit committee include the exchange 
of information concerning the latest techniques in the internal audit 
field generally, and in the airline internal audit field particularly. In 
addition, this committee examines periodically the books of account 
and records of various corporations organized to conduct industry 
joint ventures in order to make certain that the funds provided by the 
airlines have been extended in accordance with the purposes for which 
appropriated. This constitutes a General Accounting Office function 
serving the directors of the association. 

Such extensions in the coverage of air-trip insurance as 4 in- 
creasing the amount available to each passenger from $5,000 to 62,5 500 
and (2) making available round-trip coverage without increasing 
the price on domestic tr: insportation) are the results of the insurance 
committee’s activities, which also extend to such varied fields as editing 
the industry air cargo claims manual and rendering insurance serv- 
ices to corporations organized to conduct industry joint ventures. 

Prompt settlement of accounts payable and accounts receivable 
arising out of the sale of interline tickets and interline air cargo is the 
primary function of the revenue se a committee. Through its 
very effective solution of the problems involved on the domestic front, 
from 15 to 20 million dollars in accounts receivable and accounts pay- 
able balances, arising out of interline passenger ticket transactions, are 
settled monthly among 30 certificated airlines, on the 25th day after 
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the close of each month. Similarly, on the international front, a ticket 
purchased from Air India International, Ltd., at Bombay, from 
Trans-Australia Airlines at Melbourne, or from any one of 54 airlines 
serving almost every remote corner of the world (outside the Iron 
C urtain) for transportation over the lines of American-flag carriers, 
will be paid for in American dollars, whether or not the currency of 
the country of sale is blocked. This sum will be paid within 40 days 
from the date the transportation services are idadened and the ticket 
is billed by the American-flag carriers. 


LEGAL DEPARTMENT 


Because the scheduled airlines are comprehensively regulated by 
laws set down in the Civil Aeronautics Act of 1938, the scheduled 
air-transportation system is involved in a close working relationship 
with the Federal Government. This relationship calls for a vast 
amount of work by ATA’s legal department with congressional com- 
mittees and various Government departments and agencies on prob- 
lems of far-reaching policy. In addition, the legal department 
furnishes advice and assistance to the following committees of the 


ATA and its conferences: 
Air Transport Association : 

Airport agreements committee 

International committee 

Legislative drafting committee 

Tax policy committee 

Administrative procedure committee 
Air Traffic Conference: 

Agency committee 

Air travel plan committee 

Reservations committee 

Tariff and rates committee 

Ticketing and baggage committee 
Airlines Oper: tions Conference: Purchasing committee 
Airline Finance and Accounting (¢ ‘onference : 

Accounts ee records committee 

Insurance committee 

Revenue accounting committee 

Taxation committee 


In addition, there are formed from time to time ad hoc committees, 
which receive assistance from the legal department as required. 

Members of the legal department appear before various Government 
agencies representing the airline industry in proceedings which 
involve general air-carrier policy. These proceedings include ad- 
ministration of economic regulations, changes in passenger-tariff rules, 
regulations under the Federal Airport Act, interline agreements, the 
applic ation of various Federal taxes to the industry, as well as investi- 
gations involving such an industrywide problem as the Senate com- 
mittee investigation of airline finance. 

Finally, the legal department aids in drafting resolutions for 
industry meetings, the preparation of agreements between air car- 
riers, and the filing of such agreements with the Civil Aeronautics 
Board. 
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PUBLIC-RELATIONS SERVICE 


Since air transport is a public-service institution and an arm of the 
national defense, the industry is responsible for providing up-to-date 
information on all problems affecting its operation. In this connec- 
tion, the scheduled airlines have approved a public-relations program 
orientated to a basic factual theme: Air transportation is vital to the 
public it serves. 3 i ie 

Starting with the all-important function of information, the activi- 
ties of the public-relations service range through the related fields of 
publications and the preparation of speech material for various 
officers of the association who are called upon to address civic, indus- 
trial, commercial, and social and occupational groups. 

The department also answers inquiries and furnishes wigan yal 
material upon request to news services, periodicals, and such publica- 
tions as the Encyclopedia Britannica, and answers the many requests 
for information from schools, educational and civic groups, and 
individuals. 

The public-relations counseling aspect of the work offers an advisory 
service to ATA’s officers and officials, and to the member airlines. 
This service includes the formulation of industrywide objectives and 
the determination of general policies to be followed in promoting air 
transportation to the public. 

Related to the public-relations service is the public relations advi- 
sory committee. Composed of the publicity or public-relations direc- 
tors of the member airlines, the aim of this body is to reflect the 
collective thinking of those composing it to ATA management. 

A further development of this committee, in connection with the 
industrywide public-relations program, is the establishment of 
regional subcommittees forming an experimental network of airlines 
public-relations aids throughout the Nation. Through this channel 
is directed information on the air-transport industry and the expres- 
sion of policy and opinion coming from the scheduled airlines, as a 
group, and ATA officials. 

_ Another and increasingly important function of the public-relations 
uepartment is the promotion of aviation education, cooperating with 
the Government, the schools, and other industries toward that end. 
Such effort is designed to bring to school and community a clear con- 
cept of the role and importance of aviation in the world today. 

The service, when appropriate, prepares and distributes brochures 
covering industry activities which are particularly noteworthy from a 
public-service viewpoint. In this category is ATA’s manual on air- 
ports, recently prepared to show the multiple and vital services which 
the airport brings to the public. 

As a monthly service for aviation and travel writers, the public- 
relations service publishes the Air Transport Advisory, which is a 
factual newsletter designed to supply information supporting both the 
long-range theme and specific objectives of the schadled airlines. 
__sumilar to the Air Transport Advisory is the Air Transport News. 
his is a publication supplied on a monthly basis to airline house- 
organ editors, presenting information bearing on the industry’s use- 
fulness and on its policy objectives. 

Finally, the activities undertaken by the public relations service 
are supplemented to a large degree by the department’s annual 
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preparation of Air Transport Facts and Figures, a publication show- 
ing statistically the growth of commercial air transportation in the 
United States, its contribution to civilian commerce, the national de- 
fense, and to the public welfare at large. 


List OF M=MBERS OF THE AIR TRANSPORT ASSOCIATION OF AMERICA, 
SEPTEMBER 1, 1956 


AAXICO *—American Air Export & Import Co., Post Office Box 875, Miami 
International Airport Branch, Miami, Fla. 

Alaska Airlines, Inc., 2320 Sixth Avenue, Seattle, Wash. 

Alaska Coastal Airlines, 2 Marine Way, Juneau, Alaska. 

Allegheny Airlines, Inc., Washington National Airport, Washington, D. C. 

American Airlines, Inc., 100 Park Avenue, New York, N. Y. 

Bonanza Air Lines, Inc., Post Office Box 301, McCarran Field, Las Vegas, Nev. 

Braniff International Airways, Inc., Love Field, Dallas, Tex. 

Canadian Pacific Airlines, Ltd. Sea Island Airport, Vancouver AMF, British 
Columbia, Canada. 

Capital Airlines, Inc., Washington National Airport, Washington, D. C. 

Caribbean-Atlantie Airlines, Inc.,7 Post Office Box 6035, Loiza Street Station, 
Santurce, P. R. 

Central Airlines, Inc., Meacham Field, Fort Worth, Tex. 

Chicago Helicopter Airways, 5240 West 63d Street, Chicago, 1. 

Continental Air Lines, Inc., Stapleton Airfield, Denver, Colo. 

Cordova Airlines, Post Office Box 1499, Anchorage, Alaska. 

Delta Air Lines, Inc., Atlanta Airport, Atlanta, Ga. 

Eastern Air Lines, Inc., 10 Rockefeller Plaza, New York, N. Y. 

Ellis Air Lines, Post Office Box 1059, Ketchikan, Alaska. 

The Flying Tiger Line, Inc.,’ Lockheed Air Terminal, Burbank, Calif. 

Frontier Airlines, Stapleton Airfield, Denver, Colo. 

Lake Central Airlines, Weir Cook Municipal Airport, Indianapolis, Ind. 

Los Angeles Airways, Inc., Box 45155, Airport Station, Los Angeles, Calif. 

Mackey Airlines, Inc., broward County International Airport, Fort Lauderdale, 
Fla. 

Mohawk Airlines, Inc., Cornell University Airport, Ithaca, N. Y. 

National Airlines, Inc., 3240 North West 27th Avenue, Miami, Fla. 

New York Airways, Inc., Post Office Box 426, LaGuardia Airport Station, 
Flushing, N. Y. 

North Central Airlines, Inc., 6201 34th Avenue South, Minneapolis, Minn. 

Northeast Airlines, Inc., Logan International Airport, Boston, Mass. 

Northern Consolidated Airlines, Inc., 414 Fourth Avenue, Anchorage, Alaska. 

Northwest Airlines, Inc., 1885 University Avenue, St. Paul, Minn. 

Ozark Air Lines, Inc., Box 6007, Lambert Field, St. Louis, Mo. 

Pacific Northern Airlines, 1626 Exchange Building, Seattle, Wash. 

Pan American Grace Airways, Inc., 135 East 42d Street, New York, N. Y. 

Pan American World Airways, Inc., 135 East 42d Street, New York, N. Y. 

Piedmont Airlines, Smith Reynolds Airport, Winston-Salem, N. C. 

Reeve Aleutian Airways, Inc., 420 D Street, Box 559, Anchorage, Alaska. 

Resort Airlines, Inc., 1346 Connecticut Avenue NW., Washington, D. C. 

Riddle Airlines, Inc.," Post Office Box 535, International Airport Branch, Miami, 
Fla. 

Slick Airways, Inc.,’ 3000 North Clybourn Avenue, Burbank, Calif. 

Southern Airways, Inc., 1140 Brown-Marx Building, Birmingham, Ala. 

Southwest Airways Co., San Francisco International Airport, San Francisco, 
Calif. 

Trans-Canada Air Lines,’ Room 422, International Aviation Building, 1080 Uni- 
versity Street, Montreal, Quebec, Canada. 

Trans-Texas Airways, Houston International Airport, Houston, Tex. 

Trans World Airlines, Inc., 380 Madison Avenue, New York, N. Y. 

United Air Lines, Inc., 5959 South Cicero Avenue, Chicago, Il. 

West Coast Airlines, Inc., Boeing Field, Seattle, Wash. 

Western Air Lines, Inc., 6060 Avion Drive, Los Angeles, Calif. 

Wien Alaska Airlines, Box 649, Fairbanks, Alaska. 


1 Associate member. 
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